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The United States of America, ss : 

The President of the United States, 

To the Honorable Walter J. Casey, 

Judge of the Police Court of the District of Columbia, 
Greeting: 

Because in the record and proceedings, as also in the rendi¬ 
tion of the judgment of a plea which is in the said Police Court, 
before you, between The United States, Plaintiff v. Rufus R. 
Henderson, Defendant, Information No. 409,497, a manifest 
error hath happened, to the great damage of the said Plaintiff 
as by its complaint appears. We being willing that error, if 
any hath been, should be duly corrected, and full and speedy 
justice done to the parties aforesaid in this behalf, do com¬ 
mand you, if judgment be therein given, that then, under your 
seal, distinctly and openly, you send the record and proceed¬ 
ings aforesaid, with all things concerning the same, to the 
United States Court of Appeals for the District of Columbia, 
together with this writ, so that you have the same in the 
said Court of Appeals, at Washington, within 15 days 
from the date hereof, that the record and proceedings 
aforesaid being inspected, the said Court of Appeals may 
cause further to be done therein to correct that error, what of 
right and according to the laws and customs of the United 
States should be done. 

Witness the Honorable Charles Evans Hughes, Chief Justice 
of the United States, the 22nd day of November in the year of 
our Lord one thousand nine hundred and forty. 

[seal] Joseph W. Stewart, 

Clerk of the United States Court of Appeals 

for the District of Columbia. 

Allowed by D. Lawrence Groner, Chief Justice of the United 
States Court of Appeals for the District of Columbia. 

2 In the Police Court of the District of Columbia 
Holding United States Branch 
No. 409-487 
United States 
vs. 

Rufus R. Henderson 
Bill of Exceptions 

Be it remembered, that this cause came on to be heard on 
the 28th day of June 1940, before Judge Walter J. Casey, one 
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of the Judges of the Police Court of the District of Columbia, 
upon a Motion of the Defendant to Quash the Information, 
and the Answer of the United States in opposition thereto; the 
United States being represented by David A. Hart, Esquire, 
Assistant United States Attorney in and for the District of 
Columbia, and the defendant by Earl H. Davis, Esquire. 

The information filed against the defendant by the United 
States was in the language of the statute in the following 
language: 

“In the Police Court of the District of Columbia 
June Term, A. D. 1940 
District of Columbia, ss: 

Edward M. Curran, Esquire. Attorney of the United States 
in and for the District of Columbia, who, for the said United 
States, prosecutes in this behalf, by David A. Hart. Esquire, 
one of his assistants, comes here into Court, at the District 
aforesaid, on the 24th day of June, in the year of our Lord 
one thousand nine hundred and forty, in this said Term, and 
for the said United States gives the Court here to understand 
and to be informed, on the oath of one William J. Liverman, 
that one Rufus R. Henderson, late of the District aforesaid, 
on the 13th day of June, in the year of our Lord one thousand 
nine hundred and forty, with force and arms, at the District 
aforesaid, and within the jurisdiction of this Court, did then 
and there unlawfully operate a certain motor vehicle, to wit: 
a motorcycle, at an immoderate rate of speed and in such a 
careless, reckless, and negligent manner as to cause, and did 
cause, the death of one John Stahl, against the form of the 
statute in such case made and provided, and against the peace 
and Government of the United States of America. 

3 Whereupon, the said Attorney of the United States, 

who, in this behalf, prosecutes for the said United 
States, in manner and form as aforesaid, prays the considera¬ 
tion of the Court here in the premises, and that due pro¬ 
ceedings may be had against the said Rufus R. Henderson in 
this behalf to make him answer to the said United States 
touching and concerning the premises aforesaid. 

Edward M. Curran, 

Attorney of the United States 
in and for the District of Columbia, 
by David A. Hart, 

his said Assistant. 
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Personally appeared William J. Liverman, before me this 
24th day of June A. D. 1940, and being duly sworn according 
to law doth declare and say that the facts as set forth in the 
foregoing information are true. 

David A. Hart, 

Assistant Attorney of the United States 

in and for the District of Columbia. 

[Endorsed:] Judge Casey. No. 409487. United States vs. 
Rufus R. Henderson. Negligent Homicide. Witnesses: Wil¬ 
liam J. Liverman, DB. June 24, FILED W. F. Bramhall, 
Clerk of Police Court * * * June 24. Contd. 6/28/40, 
A tty. Earl Davis. B (ond) 1000 H. Mendelson, surety. 
6-25-40 Motion to quash information filed. Set for hearing 
on Motion 6-28-40. 6-28-40 Motion to quash the informa¬ 
tion argued by counsel. Cont’d 7-5-40 for decision. Jul 5, 
1940, Cont’d 7-12-40 for decision. Memorandum opinion to 
be filed by court. July 12,1940 Motion to quash the informa¬ 
tion granted. Memorandum opinion of Casey, J., filed. 
Counsel notified.” 

The Motion to Quash the Information theretofore filed in 
the above entitled cause was in the following language: 

4 “In the Police Court of the District of Columbia 

U. S. No. 409-487 

United States 

vs. 

Rufus R. Hendarson 
Information for ‘Negligent Homicide’ 

“Comes now the defendant, Rufus R. Henderson, by and 
through his attorney, Earl H. Davis, and respectfully moves 
this Honorable Court to quash the information filed against 
him in the above captioned cause, and as reasons therefor, this 
defendant respectfully states as follows: 

1. The information fails to set forth any facts whatsoever, 
constituting any offense. 

2. The information, although attempted to be drawn in the 
language of the statute creating this offense, fails to set forth 
the commission of any crime with sufficient clearness to ap¬ 
prise the defendant of the charge he is expected to meet. 

3. The information absolutely fails to set forth a single 
fact with sufficient clarity to enable any Court to sustain a 
conviction hereon. 
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4. The language of the information is vague, indefinite, 
uncertain, and amounts to mere conclusions of law (not fact). 

5. There is nothing in said information upon which a 
definite issue might be joined. 

6. The Act of June 17, 1935, creating this alleged ‘offense’ 
is void for uncertainty, vagueness and ambiguity. 

7. The said Act of June 17th, 1935, allegedly creating the 
offense of ‘negligent homicide’ is unconstitutional, being in 
violation of the Fifth and Sixth Amendments of the U. S. 
Constitution. 

8. And for other reasons to be assigned at the argument 
hereon. 

(Signed) Earl H. Davis, 

Attorney for Defendant , 

1735 14 th St. NW. 

To the Clerk, 

Police Court, District of Columbia. 

Please calendar the foregoing Motion to Quash, before any 
Justice of the Police Court, on Friday, June 28th, 1940. 

(Signed) Earl H. Davis, 

Attorney for Defendant. 

Service of copy of the foregoing Motion to Quash informa¬ 
tion is hereby acknowledged this 25th day of June 1940. 

(Signed) David A. Hart, 

Assistant United States Attorney, 

Police Court Building, Washington, D. C.” 

The Answer of the Government to the Motion to Quash 
Information was in the following language, to wit: 

(Caption as Above) 

“Now comes Edward M. Curran, United States Attorney 
in and for the District of Columbia, by David A. Hart, one of 
his assistants, and for answer to the motion to quash informa¬ 
tion filed in the above entitled cause, denies each and every 
allegation set forth in said motion. 

Edward M. Curran, 

United States Attorney, 
(Signed) David A. Hart, 

Assistant United States Attorney.” 

5 Thereupon, the Court having heard oral argument 

by respective counsel on the said motion to quash the 
information and the Government’s answer in opposition 
thereto, took the matter under advisement, and thereafter, 
to wit, on the 19th day of July 1940, rendered the following 
memorandum opinion in the cause: 
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(Same Caption) 

! 

“memorandum opinion 

j 

The motion to quash the information is granted in the be¬ 
lief that the United States Court of Appeals should review the 
statute and pass upon the sufficiency of the information drawn j 
thereunder. 

Borrowed, as this statute is, from a jurisdiction whose ap¬ 
pellate court divided as to its constitutionality (People v. ; 
Maki, 245 Mich., 455, 223 N. W. 70 (1929)), this court is of 
the opinion that the public interest of this community will 
best be served by securing an expression from the appellate 
court on the issues raised by the motion. 

The case of People v. McMurchy, 249 Mich. 147, 228 N. W. 
723, decided in 1930, raised the sole question of constitution¬ 
ality of the act. The information filed in the McMurchy 
case, the court said, was ‘complete in every detail.’ In the 
Maki case the court held that the information setting up the I 
charge in the language of the statute was insufficient, and I 
so hold in this case. 

(Signed) Walter J. Casey, 

Judge, Police Court, D. C. 

July 12, 1940. 

To the above memorandum opinion the United States Gov¬ 
ernment notes an exception, and gives notice of its intention 
to apply to the United States Court of Appeals for a Writ of j 
Error. 

(Signed) David A. Hart, 

'Assistant United States Attorney.” 

•to which memorandum opinion the United States Government 
noted an exception as above indicated and gave notice of its ! 
intention to apply to the United States Court of Appeals for j 
the District of Columbia for a Writ of Error, under the pro- j 
visions of Section 335 of Title 6 of the Code of Laws of the 
District of Columbia. 

And thereupon, the said exception was duly noted and al¬ 
lowed as aforesaid and entered upon the minutes of the Court, ! 

and because the matters and things hereinbefore recited ; 
6 are not matters of record, in order to make the same a | 
part of the record herein, which is hereby ordered, so 
that the plaintiff the United States Government, may have j 
its case reviewed on writ of error, the United States, by its 
attorneys, moves the Court to sign and seal this, its bill of | 


I 

! 
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1 exceptions, to have the same force and effect as if each and 
every one of said exceptions had been separately signed and 
sealed, which motion is granted by the Court; 

And thereupon the United States tenders this, its bill of 
exceptions, and requests the Court to sign and seal the same, 
which is accordingly done, now for then, this 27th day of 
September, A. D., 1940. 

(S) Walter J. Casey. Judge. 

September 27.1940. 

Approved: 

Edward M. Curran, 

United States Attorney, 
(S) David A. Hart, 

David A. Hart, 

Assistant United States Attorney, 

Attorneys for Petitioner. 
(S) Earl H. Davis, 

Earl H. Davis, 

Attorney for Respondent. 

To Earl H. Davis, Esquire, 

17S5 lTf-th St. NW., Washington, D. C. 

July 18, 1940, Bill of Exceptions submitted. 

September 27,1940, Bill of Exceptions settled, sealed, signed, 
and filed. 

Please take notice that the within bill of exceptions will be 
called to the attention of and submitted to the court on the — 
day of July 1940, at ten o'clock a. m„ or as soon thereafter as 
counsel may be heard, for the purpose of having the same 
signed and sealed by the Court. 

(S) Edward M. Curran, 

Edward M. Curran, 

United States Attorney. 
(S) David A. Hart, 

David A. Hart, 

Assistant United States Attorney, 

Attorneys for Petitioner. 

Service of the foregoing notice and copy of the bill of ex¬ 
ceptions in the above entitled cause acknowledged this — day 
of July 1940. 


y 

Attorney for Respondent. 
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7 No. 409487 

i 

In the Police Court of the District of Columbia 

June Term, 1940 
United States 
vs. 

Rufus R. Henderson 
Information for negligent homicide 

Be it remembered, That in the Police Court of the District 
of Columbia, at the City of Washington, in the said District, j 
at the times hereinafter mentioned, the following papers were 
filed and proceedings had in. the above entitled case, to wit: 

June 24, 1940—Information filed—W. F. Bramhall, Clerk 
of Court, Defendant represented by Attorney Earl H. Davis. 
Case continued to June 28, 1940—Defendant released on 
$1,000 Bond—H. Mendelson, surety. 

June 25, 1940—Motion to quash information filed. Set for j 
hearing June 28, 1940. 

June 28, 1940—Motion to quash the information argued by | 
counsel. Contd. to July 5, 1940 for decision. 

July 5, 1940—Continued to July 12, 1940 for decision, j 
Memorandum opinion to be filed by Court. 

July 12, 1940-—Motion to quash the information granted, j 
Memorandum opinion of Judge Casey filed. Counsel notified. 

July 18, 1940—Bill of exceptions submitted. 

July 30, 1940—Time for signing bill of exceptions extended 
to August 10, 1940, 1st continuance. 

August 10, 1940—Time for signing bill of exceptions ex¬ 
tended to August 22, 1940, 2nd continuance. 

August 24, 1940—Time for signing bill of exceptions ex¬ 
tended to and including September 27, 1940 by order of the 
United States Court of Appeals for the District of Columbia. 

Sept. 27, 1940—Bill of exceptions settled, sealed, signed and 
filed. 

Nov. 22, 1940—Petition for Writ of Error granted. 

Nov. 27, 1940—Designation of record filed. 

Dec. 2, 1940—Copy of record and proceedings in this case; 
together with Writ of Error transmitted to the Court of Ap-; 
peals in obedience to said Writ. 
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8 In The United States Branch of the Police 

Court of the District of Columbia 

Filed Nov. 27, 12:21 P. M., ’40 
No. 409—497 

The United States 
vs. 

Rufus R. Henderson 

Designation of contents of record on appeal 

1. Writ of Error. 

2. Bill of Exceptions. 

3. Docket Entries. 

4. This designation. 

(S) Edward M. Curran, 

Edward M. Curran, 

United States Attorney, 

(S) Charles B. Murray, 

Charles B. Murray, 

(per D. Me.) 

Assistant United States Attorney, 

(S) Dennis McCarthy, 

Dennis McCarthy, 

Assistant United States Attorney, 
Attorneys for Plaintiff, Appellant. 

I hereby certify, that I have this 26th day of November 
1940, served by mail a copy of the above designation upon 
Earl H. Davis, Attorney for defendant. 

(S) Dennis McCarthy, 
Dennis McCarthy, 

Assistant United States Attorney. 

9 In the Police Court of the District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Walter F. Bramhall, Clerk of the Police Court of the Dis¬ 
trict of Columbia, do hereby certify that the foregoing pages, 
numbered from 1 to 9 inclusive, to be true copies of originals 
in cause No. 4094S7 wherein the United States is plaintiff 
and Rufus R. Henderson defendant, as the same remain upon 
the files and records of said Court. 
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In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, the City of Washington, in said 
District, this 2nd day of December A. D. 1940. 

[seal] Walter F. Bramhall, 

Clerk Police Court, Dist. of Columbia. 
Transcript otf Record. The United States, Plaintiff vs. 
Rufus R. Henderson, Defendant. Information No. 409487. 
In Error to the Police Court of the District of Columbia. 

[Endorsement on cover:] No. 7793. U. S., Plaintiff in 
error vs. Henderson. United States Court of Appeals for 
the District of Columbia. Filed Dec. 2, 1940. Joseph W. 
Stewart, Clerk. 
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In the United States Court of Appeals 
for the District of Columbia 

October Term, 1940— Special Calendar 


No. 7793 

The United States, plaintiff-in-error 

v. 

Rufus R. Henderson, defendant-in-error 


WRIT OF ERROR TO THE POLICE COURT OF THE DISTRICT OF 

COLUMBIA 


BRIEF ON BEHALF OF PLAINTIFF-IN-ERROR 


JURISDICTIONAL STATEMENT 

This is a writ of error to review an order of the United 
States Branch of the Police Court for the District of Columbia, 
sustaining the motion of the defendant-in-error to quash, and 
dismissing, an information filed by the United States. 

On June 24, 1940, the United States filed in the Police 
Court an information charging the defendant below with 
the unlawful operation of a motorcycle at an immoderate rate 
of speed and in such a careless, reckless, and negligent manner 
as to cause the death of one John Stahl, contrary to Sec. 246a, 
Sec. 246b, and Sec. 246c, Title 6, D. C. Code (1929), Supp. V 
(1939) (R. 3). On June 25, 1940. the defendant-in-error filed 
a motion to quash the information, alleging among other 
things that the information was insufficient and that the Negli¬ 
gent HomicjfleAct was void for uncertainty and ambiguity (R. 
3-4). On J u ne 12, 1940, the Judge of the Police Court entered 
an order and memorandum opinion granting the motion to 
quash the information (R. 5). 


(l) 
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Thereafter, the United States applied to this Court for a 
writ of error, pursuant to the provisions of Sec. 28, Tit. 18, 
D. C. Code (1929), 29 Stat. 607, 31 Stat. 1225. On November 
22, 1940, the Court granted the Government’s petition and 
issued a writ of error to the Police Court, thereby allowing 
the present appeal (R. 1). 

STATEMENT OF FACTS 

The statement of facts in this case consists largely of a 
repetition of the jurisdictional statement. The information 
filed by the United States follows substantially the language 
of the District of Columbia Negligent Homicide Statute, and 
reads as follows: 

In the Police Court of the District of Columbia, 

District of Columbia, ss (June Term, A. D. 1940 ): 

Edw'ard M. Curran, Esquire, Attorney of the United 
States in and for the District of Columbia, who, for the 
said United States, prosecutes in this behalf, by David 
A. Hart, Esquire, one of his assistants, comes here into 
Court, at the District aforesaid, on the 24th day of 
June, in the year of our Lord one thousand nine hun¬ 
dred and forty, in this said Term, and for the said 
United States gives the Court here to understand and 
to be informed, on the oath of one William J. Liver- 
man, that one Rufus R. Henderson, late of the Dis¬ 
trict aforesaid, on the 13th day of June, in the year of 
our Lord one thousand nine hundred and forty, with 
force and arms, at the District aforesaid, and within 
the jurisdiction of this Court, did then and there un¬ 
lawfully operate a certain motor vehicle, to-wit: a 
motorcycle, at an immoderate rate of speed and in 
such a careless, reckless and negligent manner as to 
cause, and did cause, the death of one John Stahl, 
against the form of the statute in such case made and 
provided, and against the peace and Government of the 
United States of America. 

Whereupon, the said Attorney of the United States, 
who, in this behalf, prosecutes for the said United 



3 


States, in manner and form as aforesaid, prays the con- j 
sideration of the Court here in the premises, and that | 
due proceedings may be had against the said Rufus R. j 
Henderson in this behalf to make him answer to the 
said United States touching and concerning the prein- | 
ises aforesaid. 

Edward M. Curran, 

Attorney of the United States , 
in and for the District of Columbia, 

By David A. Hart, 

His said Assistant. 

(R. 2.) | 

The defendant-in-error filed a motion to quash the fore- j 
going information, which was sustained by the trial judge, j 
The motion to quash alleged: that the information failed to 
set forth any facts constituting an offense; that the informa¬ 
tion failed to set forth the commission of a crime with suf¬ 
ficient clearness to apprise the defendant of the charge he was j 
expected to meet; that the language of the information was j 
vague and amounted to mere conclusions of law, not fact; that 
the District of Columbia Negligent Homicide Act was void 
for uncertainty and ambiguity; that the Act was unconstitu¬ 
tional, being in violation of the 5th and 6th Amendments 
(R. 3-4). 

The memorandum opinion filed by the Police Court Judge, 
sustaining the motion to quash, reads as follows: 

The motion to quash the information is granted in j 
the belief that the United States Court of Appeals 
should review the statute and pass upon the sufficiency j 
of the information drawn thereunder. 

Borrowed, as this statute is, from a jurisdiction j 
whose appellate court divided as to its constitutional- i 
ity (People v. Maki, 245 Mich. 455, 223 N. W. 70 
(1929)), this court is of the opinion that the public ! 
interest of this community will best be served by se¬ 
curing an expression from the appellate court on the j 
issues raised by the motion. 

The case of People v. McMurchy, 249 Mich. 147, 228 j 
N. W. 723, decided in 1930, raised the sole question ; 
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of constitutionality of the act. The information filed 
in the McMurchy case, the court said, was “complete 
in every detail." In the Maki case the court held that 
the information setting up the charge in the language 
of the statute was insufficient, and I so hold in this 
case (R. 5). 

STATUTE INVOLVED 

The Act of June 17, 1935. 49 Stat. 385, D. C. Code (1929), 
Supp. V (1939), tit. 6, §§ 246a. 246b, 246c: 

246a. Negligent Homicide.—Any person who, by the 
operation of any vehicle at an immoderate rate of speed 
or in a careless, reckless, or negligent manner, but not 
wilfully or wantonly, shall cause the death of another, 
shall be guilty of a misdemeanor, and shall be pun¬ 
ished by imprisonment for not more than one year or 
by a fine of not more than 81,000, or both. 

It shall be the duty of the coroner of the District 
of Columbia, upon any inquisition taken before him 
which results in the jury finding that negligent homi¬ 
cide, as defined herein, has been committed on the de¬ 
ceased, to require such witnesses as he thinks proper 
to give recognizance to appear and testify, or in de¬ 
fault thereof to be committed to jail for appearance, 
in either the District Court of the United States for 
the District of Columbia or the police court of the 
District of Columbia, and the coroner shall return to 
either said court the said inquisition, testimony, and 
recognizance or order by him taken or given. (49 Stat. 
3S5. as amended by the Act of June 25, 1936. 49 Stat. 
1921.) 

246b. Negligent Homicide Included In Manslaughter 
Where Death Due To Operation Of Vehicle.—The crime 
of negligent homicide defined in section 246a shall be 
deemed to be included within every crime of man¬ 
slaughter charged to have been committed in the oper¬ 
ation of any vehicle, and in any case where a defend- 
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ant is charged with manslaughter committed in the I 
operation of any vehicle, if the jury shall find the de- i 
fendant not guilty of the crime of manslaughter such | 
jury may, in its discretion, render a verdict of guilty j 
of negligent homicide. 

246c. Immoderate Speed Not Dependent On Legal j 
Rate Of Speed.—In any prosecution under sections j 
246a or 246b. whether the defendant was driving at an j 
immoderate rate of speed shall not depend upon the ] 
rate of speed fixed by law for operating such vehicle. | 

ISSUES 


I. Whether an information framed in the language of a j 
penal statute satisfies the rule of criminal pleading with re- i 
spect- to definiteness. 

II. Whether a penal statute, basing liability upon the un- j 
lawful operation of a motor vehicle at "an immoderate rate 
of speed or in a careless, reckless, or negligent manner,” ! 
sufficiently meets constitutional standards of certainty. 

III. Whether decisions of the Michigan Supreme Court 
interpreting the Michigan Negligent Homicide Act, which Act j 
was used as a model for the District of Columbia Act. consti- j 
tute applicable precedents in the present case. 


I 


SUMMARY OF ARGUMENT 

j 

I. The great weight of judicial authority sustains the suffi¬ 
ciency of an indictment or information drawn in the language j 
of a criminal statute, provided the indictment or information 
apprises the defendant of the nature of the offense charged 
and is sufficiently definite to enable the defendant to plead i 
double jeopardy in the event of a second prosecution. The ! 
information in the present case satisfies both of these re- ! 
quirements. 

Il a defendant desires fuller details concerning the eviden- ; 
tiary facts of the prosecution’s case, the appropriate procedure 
is to request a bill of particulars. Ordinarily such a request 
is granted, upon a proper application. To require an imprae- 
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tical standard of particularity in an information would often 
defeat the ends of justice. 

II. Although two divergent lines of authority exist, a firmly 
established line of decisions in the federal courts holds a 
penal statute sufiiciently definite to meet constitutional re¬ 
quirements of certainty, if the statute in question employs 
words or phrases having a technical or special meaning well 
enough known to enable those within their reach to correctly 
apply them, or a well-settled common-law meaning, notwith¬ 
standing an clement of degree in the definition as to which 
estimates might differ. The phrases “immoderate rate of 
speed*’ and “careless, reckless, or negligent manner” are 
phrases with a well-understood meaning at law. Conse¬ 
quently. the use of these phrases in the District of Columbia 
Negligent Homicide Statute does not render that Statute in¬ 
valid for uncertainty and indefiniteness. 

III. The memorandum opinion of the trial judge cites two 
opinions of the Michigan Supreme Court as the basis for his 
action in sustaining the motion to quash. Neither of these 
opinions constitutes a controlling precedent in the present 
case. Both opinions of the Michigan Supreme Court sustain 
the constitutionality of the Michigan Negligent Homicide 
Act, in the first case by an evenly divided court, and in the 
second case by a unanimous court. In the first case the 
Michigan Supreme Court held an information, drawn in the 
language of the statute, insufficient, although there was a 
strong dissenting opinion. It is submitted that this dissenting 
opinion represents the better and more modern construction 
of indictments or informations drawn in the language of a 
penal statute. 

The legislative history of the District of Columbia Negli¬ 
gent Homicide Act indicates that the legislation was prompted 
by an urgent public need and was based upon a sound social 
policy. Courts have held such factors to be persuasive of the 
necessity for a liberal construction of a criminal statute, in 
order that the legislative intent might be realized. 


ARGUMENT 


Information Sufficient When Framed in Language of Statute! 

The information in the present case charges the offense in! 
substantially the language of the Negligent Homicide Statute,! 
alleging that the defendant ‘‘with force and arms * * * did j 
then and there unlawfully operate a certain motor vehicle, to- j 
wit: a motorcycle, at an immoderate rate of speed and in such; 
a careless, reckless, and negligent manner as to cause, and did | 
cause, the death of one John Stahl * * V’ The general rule | 
as to the sufficiency of an indictment or an information drawn j 
in the language of a statute creating an offense not known at i 
common law was stated by the United States Supreme Court | 
in United States v. Simmons (1877) 96 U. S. 360, 362, as I 
follows: 

i 

Where the offense is purely statutory, having no j 
relation to the common law, it is, “as a general rule, i 
sufficient in the indictment to charge the defendant! 
with acts coming fully within the statutory description, i 
in the substantial words of.the statute, without any i 
further expansion of the matter.” 1 Bishop, Crim. j 
Proc., Sect. 611. and other authorities there cited. But j 
to this general rule there is the qualification, funda- i 
mental in the law of criminal procedure, that the ac- ! 
cused must be apprised by the indictment, with reason- ! 
able certainty, of the nature of the accusation against j 
him. to the end that he may prepare his defence, and j 
plead the judgment as a bar to any subsequent prosecu- i 
tion for the same offense. An indictment not so framed i 
is defective, although it may follow the language of ! 
the statute. 

It is respectfully submitted that the information filed in the ' 
Police Court against the defendant in this case was sufficiently I 
definite to meet the requirements laid down by the United ! 
States Supreme Court, in that the information fully apprised ' 
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the defendant of the nature of the charge against him and also 
was definite enough to protect him against a second prosecu¬ 
tion. An examination of the information in this case will 
show that it contains: the name of the complaining witness, 
the name of the defendant, the name of the deceased, the date 
of the alleged offense, the jurisdiction in which the alleged 
offense was committed, the means by which the offense was 
committed, the type of vehicle used in perpetrating the of¬ 
fense, an allegation that the said vehicle was operated unlaw¬ 
fully, was traveling at an immoderate rate of speed, and in a 
careless, reckless, and negligent manner, an allegation as to the 
cause of the death of the deceased, and an allegation that the 
acts of the defendant constituted an offense contrary to the 
form of the statute. 

The foregoing facts would leave no doubt in the mind of a 
man of common intelligence as to the nature of the offense 
charged; certainly such facts would be sufficient to support a 
plea of double jeopardy in the event of a second prosecution. 
The information not only charges an offense in the language of 
the statute, but also “is, according to the natural import of 
the words, fully descriptive of the offense.” Ordinarily, this is 
all that is necessary. Potter v. United States (1S94) 155 U. S. 
43S, 444. 

The problem presented, i. e., the sufficiency of an informa¬ 
tion drawn in the language of the Negligent Homicide Statute, 
has never before been considered by this Court. Neverthe¬ 
less, in two previous cases this Court has considered aspects 
of the present problem in connection with the criminal pros¬ 
ecution of related offenses. 

In Story v. United States (1926) 57 App. D. C. 3, 16 F. 
(2d) 342, cert. den. 274 U. S. 739, an indictment 1 for involun- 

1 The 9th count of the indictment, under which the defendants 
were convicted, was framed as follows: 

“And the Grand Jurors aforesaid, upon their oath aforesaid, 
do further present: 

“That the said Vernon S. Story and the said James O'Connor, 
on, to wit, the said November 1G, 1924, and at the District of Colum¬ 
bia aforesaid, with a certain automobile, which he. the said James 
O'Connor, then and there was operating and driving upon and 
along a certain lane, road and highway there situate, against and 
upon the said Charles F. Jarvis, then and there being feloniously. 
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tary manslaughter charged that two named defendants “felo¬ 
niously. violently, wantonly, recklessly, and negligently did 
strike, hit, and beat him. the said * * * [deceased] with 

the said automobile/’ Upon appeal it was contended that the 
foregoing indictment was insufficient because “lacking in that 
degree of precision and definiteness necessary to charge a 
crime.” In fact, an examination of the briefs filed by counsel 
in this case will show that one of the issues involved was al¬ 
most identical with the question in the case at bar. How¬ 
ever. the Court held that the indictment was sufficient as it 
stood, without a fuller elaboration of detail. And see also 
Clifton v. United States (1923) 54 App. D. C. 104. 295 F. 925. 
in which case the Court apparently held that the single alle¬ 
gation of negligence, followed by an averment that such negli¬ 
gence caused death—without more—sufficiently charged the 
offense of common law negligent homicide. 

Obviously, in the two cases cited, this Court has demon¬ 
strated a very definite inclination to take a liberal, rather 
than a technical, view of the sufficiency of an indictment or 
information—particularly of an indictment or information 
charging an offense with an automobile by allegations of reck¬ 
less and negligent conduct. This liberal view has been re¬ 
affirmed by this Court in two recent cases, namely. Beard v. 

violently, wantonly, recklessly and negligently, did make an as¬ 
sault: and that he, the said Vernon S. Story, and he. the said 
James O’Connor, the said automobile, so by him. the said James 
O'Connor, then and there operated and driven as aforesaid against 
and upon him, the said Charles F. Jarvis, then and there felonious¬ 
ly, violently, wantonly, recklessly and negligently did force, drive 
and run, and thereby then and there feloniously, violently, wan¬ 
tonly. recklessly and negligently did strike, hit and beat him, the 
said Charles F. Jarvis, with the said automobile so by him, the 
said James O'Connor, then and there operated and driven as afore¬ 
said. and that he. the said Vernon S. Story, and he. the said James 
O’Connor, by forcing, driving, and operating said automobile 
against and upon and over him. the said Charles F. Jarvis, and by 
such striking, hitting and beating of him, the said Charles F. Jar¬ 
vis, as aforesaid, did thereby then and there feloniously, violently, 
wantonly, recklessly and negligently give to him. the said Charles 
F. Jarvis in and upon the skull and neck and head of him, the said 
Charles F. Jarvis, certain mortal wounds and fractures, of and 
from which said mortal wounds and fractures he. the said Charles 
F. Jarvis, on the day aforesaid, in the year aforesaid, and at the 
District of Columbia, aforesaid, did die." 
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United States (1936) 65 App. D. C. 231, 234. 82 F. (2d) 837, 
840, cert, den., 298 U. S. 655, and United States v. American 
Medical Association (1940) — App. D. C. —. 110 F. (2d) 
703, 715, cert, den., 310 U. S. 644. In United States v. Amer¬ 
ican Medical Association, Mr. Chief Justice Groner said: 

It has been stated time and again as a fundamental 
rule that in an indictment all the essential elements of 
the offense must be averred with sufficient clearness and 
particularity to enable the accused to understand the 
nature of the charge against him and enable him intel¬ 
ligently to prepare to meet it. and to plead the result, 
whether conviction or acquittal, as his protection 
against another prosecution for the same offense. But 
the degree of particularity requisite to accomplish these 
purposes is all that is required. As we said in Beard v. 
United States, 65 App. D. C. 231, 234, S2 F. 2d 837, 
840: 

“R. S. § 1025 [18 U. S. C. A., § 556] was enacted for 
the purpose of preventing miscarriage of justice through 
the application of technical rules in relation to matters 
of form in indictments, and it is now universally held 
that the sufficiency of a criminal pleading is to be deter¬ 
mined by practical, rather than technical, considera¬ 
tions. Or, as the Supreme Court said, the rigor of the 
old common-law rules has yielded in modern practice to 
the general principle that formal defects not prejudicial 
will be disregarded. Hagner v. United States, 285 U. S. 
427, 52 S. Ct. 417, 76 L. Ed. 861.” 

The foregoing authorities demonstrate that this Court, to¬ 
gether with the more recent authorities in other federal juris¬ 
dictions, has been prone to sustain the sufficiency of an 
indictment or information that “contains the essential in¬ 
gredients of the offense charged.” An indictment or informa¬ 
tion does not have to be as “wide as a barn nor as deep as a 
well.” Mendelson v. United States (1932) 62 App. D. C. 127, 
128, 58 F. (2d) 532. 

The authorities in the various state courts are frankly 
divided on the question of the sufficiency of an indictment or 
information drawn in the language of a penal statute. Some 
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of the state courts still hew to the strict common law require- | 
ment of detailed particularity, irrespective of the language of j 
the statute. And in the case of criminal offenses, involving | 
the operation of an automobile in a negligent manner, these! 
courts require that the charge must specify full details of 
every particular fact which the prosecution intends to prove! 
at the trial. 

On the other hand, a considerable number of the state courts | 
have recognized the importance of a more liberal construction! 
of criminal complaints. The courts of these states have held 
that it is usually sufficient to charge an offense in the language 
of the statute itself; and these courts always uphold the suffi-j 
ciency of an indictment or information where the language; 
used “is. according to the natural import of the words, suffi-1 
ciently descriptive of the offense.” In 115 A. L. R. 357, j 
there is an extensive annotation entitled “Sufficiency of | 
an Indictment and Information Charging in Words of the | 
Statute an Offense Relating to Operation of an Automo-i 
bile.” This annotation includes cases from a considerable! 
number of state jurisdictions. An examination of the; 
various cases collected will show that the majority of the cases 
fall within the general rule that an indictment or information,! 
framed in the words of the criminal statute, is sufficient. The! 
introductory note to the A. L. R. annotation states: 

* * * It is the general rule, however, that the! 

charge is sufficient if it adopts and follows the language! 
of the statute or is in language substantially equivalent! 
thereto, if the defendant is thereby apprised of the! 
particular offense charged, and the court is enabled to| 
see therefrom on what statute the charge is founded. 


* * * different conclusions have been reached| 

under the particular statutory provisions and specific! 
circumstances, although in the majority of cases in-; 
dictments or informations charging in the words of thej 
statute an offense relating to the operation of automo¬ 
biles have been upheld. 


Further illustrative of this modern, liberal line of author-! 
ity are the following state cases, involving indictments or| 
informations, held sufficient by a state supreme court, against; 


i the challenge that such indictment or information was lack¬ 
ing in sufficiency because of the general nature of the language 
employed as the basis for alleged liability: 

In State v. W el ford (Sup. Ct. R. I.. 1909) 29 R. I. 45C. 72 
A. 396. a sufficient criminal complaint for reckless driving 
charged that one Wolford “did unlawfully operate a certain 
motor vehicle on a certain public highway * * * recklessly 
and in operating said motor vehicle recklessly as aforesaid 
then and there ran and drove said motor vehicle into and 
1 against a certain team then and there being driven by the 
complainant * * * so as to then and there endanger 

the life and limb of said complainant, against the stat¬ 
ute * * 

In State v. Watson (Sup. Ct. Mo.. 1909) 216 Mo. 420. 115 
S. W. 1011. a sufficient indictment for manslaughter in the 
fourth degree charged that one “Jesse Watson * * * felon¬ 
iously, carelessly, recklessly, and with culpable negligence did 
drive, propel, and force * * * [an] automobile with great 
! force and violence at. against, and upon * * * Christine 
Musick * * *” inflicting injuries upon her. as a result of 

which she died. 

In Schultz v. State (Sup. Ct. Neb.. 1911) S9 Neb. 34, 130 
N. W. 973. a sufficient information for manslaughter charged- 
that the defendant, while driving on a public highway, 
“did then and there negligently, carelessly, recklessly, unlaw¬ 
fully. and feloniously drive, propel, and operate a motor 
vehicle * * * at a rate of speed greater than was reason¬ 
able and proper * * * so as to endanger the life and limb 

of persons using and traveling said streets and highways’’ and 
while so driving ran into one William Krug, injuring him. and 
as a result of such injuries Krug died. 

In Gutierrez v. State (Sup. Ct. Ariz.. 1934) 44 Ariz. 114. 34 
Pac. (2d) 395. a sufficient information for involuntary man¬ 
slaughter charged that defendant “while operating his auto¬ 
mobile on the public streets of Phoenix in disregard for the 
safety and convenience of others thereon, did. recklessly and 
unlawfully, drive and propel said automobile into and against 
an automobile being driven by one Aubrey Whitfield thereby 
throwing said Aubrey Whitfield out of his said automobile, 
inflicting upon him mortal injuries of which he died.” 

In State v. Gee (Sup. Ct. Idaho. 1930) 48 Idaho 6SS, 2S4 
Pac. 845, a sufficient information for involuntary manslaughter 
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charged that the defendant “did then and there, wilfully, un- | 
lawfully, and feloniously kill one Harry Tage, a human being.” 1 
See also State v. Brooks (Sup. Ct. Idaho, 1930) 49 Idaho 404,; 
288 Pac. 894, 895. 

In People v. Jeffers (Sup. Ct. Ill.. 1939), 372 Ill. 590, 25 j 
N. E. (2d) 35. a sufficient indictment for manslaughter j 
charged that the defendant unlawfully, feloniously, recklessly, | 
and negligently made an assault with a motor vehicle against j 
the chest, body, arms, and legs of Johnson and then and there! 
gave him “diverse mortal contusions, of which said mortal! 
contusions the said Raymond Johnson languished a short time,! 
and * * * died.” See also People v. Wallace (Sup. Ct. j 

Ill., 1933) 353 Ill. 95, 186 N. E. 540, 542. | 

In State v. Millin (Sup. Ct. Mo.. 1927) 318 Mo. 553, 300 j 
S. W. 694, a sufficient indictment for manslaughter alleged! 
that the defendant “feloniously, carelessly, and with culpable; 
negligence” drove his automobile with great force and violence! 
against one Josephine McBane, inflicting such injuries that| 
she died as a direct result thereof. See also State v. Renfro 1 
(Sup. Ct. Mo.. 1926) 279 S. W. 702. 

In Williams v. State (Sup. Ct. Miss., 1931) 161 Miss. 406.! 
137 So. 106, a sufficient indictment for manslaughter alleged; 
that defendant while driving an automobile did “wilfully and! 
feloniously kill and slay one John Turner, a human being, by| 
culpable negligence.” 

In State v. Porter (Sup. Ct. La., 1933) 176 La. 673. 146 SoJ 
465. a sufficient indictment for manslaughter charged that! 
“defendant did. by the operation and use of a motor vehicle,-j 
to-wit, a motor truck, in a grossly negligent and grossly reck-; 
less manner, cause the death of Marguerite Walton.” 

In Sallas v. State (Sup. Ct. Fla., 1929) 98 Fla. 464. 124! 
So. 27, a sufficient information for manslaughter charged the! 
defendant with “inflicting mortal wounds on the body of! 
David Hamilton Butler by striking him when driving a ceH 
tain automobile in a careless, reckless, culpably negligent man-j 
ner. from which mortal wounds the said David Hamilton 
Butler did die.” 

In Slate v. Smith (Sup. Ct. R. I., 1908) 29 R. I. 245, 69 AJ 
1061. a sufficient criminal complaint for fast driving charged 
that defendant “with force and arms * * * did ride and 
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drive an automobile faster than a common travelling pace in 
one of the streets of said Providence * * * against the 

statute/’ 

In State v. Randall (Sup. Ct. Wash., 1919) 107 Wash. 
695. 1S2 Pac. 575, a sufficient criminal complaint charged the 
defendant with unlawfully driving an automobile. The 
complaint charged an offense in substantially the language 
of the following statute: 

No person driving or operating any motor vehicle 
shall drive or operate the same in any other than a 
careful and prudent manner, nor at any greater speed 
than is reasonable or proper, having due regard to 
the traffic and use of the way by others so as not to 
endanger the life or limb of any person. 

In State v. Gondeiro (Sup. Ct. Mont., 1928) 82 Mont. 530. 
268 Pac. 507. a sufficient information charged that the de¬ 
fendant while driving an automobile “did commit the crime 
of manslaughter in this, that the said defendant did wilfully, 
unlawfully, and knowingly and feloniously kill one Mary 
Bykari, a human being, contrary to the form/’ etc. 

In all the foregoing cases, the question of the sufficiency 
of the indictment or information was directly in issue; and in 
each case, the supreme court of the particular state held that 
the indictment or information—phrased substantially in the 
language of the statute—was sufficiently definite and certain 
to inform the defendant of the nature of the charge against 
him and to protect him against a second prosecution for the 
same offense. In all these cases, it was held that a general 
allegation of criminal negligence, or a general allegation sub¬ 
stantially equivalent thereto, was in itself a valid standard 
upon which to base liability, and that a more elaborate factual 
statement was mere surplusage. 

Bill of Particulars Proper Procedure for Obtaining Fuller 
Statement of Prosecution’s Case 

It is suggested that the proper procedure for obtaining fuller 
information concerning the evidentiary details of the Gov¬ 
ernment's case should consist of a request for a bill of partic¬ 
ulars. A request for a bill of particulars is addressed to the 
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sound discretion of the trial court and ordinarily is granted, j 
upon a proper application. Arnsiein v. United States (1924) j 
54 App. D. C. 199. 202. 296 F. 946. 949. cert, den., 264 U. S. j 
► 595; Lucas v. United States (1939) 70 App. D. C. 92. 93. 

104 F. (2d) 225. 226. Traditionally, a motion for a bill of 
particulars has always been regarded as an appropriate remedy ; 
to secure a more specific statement of the facts and to prevent j 
surprise by the production of evidence which the accused was j 
unprepared to meet. McMullen v. United States (1938) 68 
r App. D. C. 302, 307. 96 F. (2d) 574, 579. 

Many of the embarrassments which defendant-in-error may j 
suggest as likely to occur at the trial of the present case—be- j 
cause of his lack of knowledge of an issue or various factual 
details—might be very simply avoided by a request for a bill j 
i of particulars. Such is the appropriate function of a bill of j 

particulars. It is not the office of an indictment or informa- j 
tion to set out the evidence. Hyde v. United States (1906) I 
27 App. D. C. 362, 383. 

Perhaps it is unnecessary to call the Court’s attention to the ; 
potential danger of requiring the prosecuting agencies of the J 
Government to set forth too much factual detail in an indict¬ 
ment or an information. An impractical standard of partic¬ 
ularity would make mistrials possible on any slight, technical j 
variance of proof, and might often result in ensnaring the Gov- j 
eminent into factual allegations impossible of proof. As stated 
» by the United States Supreme Court in Evans v. United States j 

(1894) 153 U. S. 584. 590: 

* * * While the rules of criminal pleading require i 
that the accused shall be fully apprised of the charge | 
made against him, it should, after all, be borne in mind j 
that the object of criminal proceedings is to convict the | 
guilty, as well as to shield the innocent, and no im- j 
* practicable standards of particularity should be set up, ! 

whereby the government may be entrapped into mak¬ 
ing allegations which it would be impossible to j 
prove. * * * 

i 

1 This case further points out that, while a defendant is en- j 

k titled to a formal and substantial statement of the grounds j 

upon which he is questioned, he is not entitled “to such strict¬ 
ness in averment as might defeat the ends of justice.” 
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II 

Statute Meets Constitutional Requirements of Certainty 

As heretofore stated, it is the Government's contention that 
the information in the present case is sufficiently definite, not 
only to apprise the defendant of the nature of the offense 
charged, but also to enable the defendant to enter a plea of 
double jeopardy in the event of a second prosecution for the 
same offense. Both of these requirements are met by the 
information in the present case, drawn in the language of the 
statute. However, the Government is aware that there are 
cases holding that an information drawn in the language of the 
statute is not sufficient, if the statute itself is vague or indefi¬ 
nite. In other words, an information, drawn in the language of 
a defective statute, partakes of the same defects as the statute. 
It is necessary in the present case, therefore, to examine in 
detail the phraseology of the District of Columbia Negligent 
Homicide Statute in order to determine whether or not the 
statute itself is sufficiently definite to meet constitutional re¬ 
quirements of certainty. 

This problem with reference to penal statutes has been 
before the United States Supreme Court numerous times. 
In some instances the Supreme Court has held that the stat¬ 
ute in question violated the requirement of due process in 
that it was too vague and indefinite; and in other instances 
the Court has held that the statute was sufficiently definite 
not only to apprise the defendant of the nature of the offense 
charged, but also to enable the defendant to enter a plea of 
double jeopardy upon a second prosecution. These two di¬ 
vergent lines of authority are succinctly stated in Connolly v. 
General Construction Co. (1925) 269 U. S. 3S5. 391, as 
follows: 

That the terms of a penal statute creating a new 
offense must be sufficiently explicit to inform those 
who are subject to it what conduct on their part will 
render them liable to its penalties, is a well-recognized 
requirement, consonant alike with ordinary notions of 
fair play and the settled rules of law. And a statute, 
which either forbids or requires the doing of an act 
in terms so vague that men of common intelligence 


must necessarily guess at its meaning and differ as to | 
its application, violates the first essential of due proc- j 
ess of law. International Harvester Co. v. Kentucky, j 
234 U. S. 216, 221; Collins v. Kentucky, 234 U. S. 634, j 
638. 

The question whether given legislative enactments | 
have been thus wanting in certainty has frequently i 
been before this court. In some of the cases the stat- ! 

I 

utes involved were upheld; in others, declared invalid, j 
The precise point of differentiation in some instances ! 
is not easy of statement. But it will be enough for ! 
present purposes to say generally that the decisions ! 
of'the court upholding statutes as sufficiently certain, j 
rested upon the conclusion that they employed words 
or phrases having a technical or other special meaning, 
well enough known to enable those within their reach 
to correctly apply them, [citations] or a well-settled ; 
common-law meaning, notwithstanding an element of j 
degree in the definition as to which estimates might j 
differ, [citations] or as broadly stated by Mr. Chief j 
Justice White in United States v. Cohen Grocery Co., j 
255 U. S. 81, 92, “that, for reasons found to result ] 
either from the text of the statutes involved or the 
subjects with which they dealt, a standard of some i 
sort was afforded.” 

Cases sustaining the viewpoint that penal statutes are 
sufficiently definite are very numerous. The following United 
States Supreme Court cases are particularly illuminating: 

Waters-Pierce Oil Co. v. Texas (1909) 212 U. S. 86, ! 

108; 

Nash v. United States (1913) 229 U. S. 373;* 

Fox v. Washington (1915) 236 U. S. 273; 

Miller v. Strahl (1915) 239 U. S. 426; 

, 

-The excellent opinion in this case was written by Mr. Justice j 
Holmes. This case, the Nash case, 229 U. S. 373, is perhaps the j 
leading and most frequently cited authority in judicial opinions j 
holding that penal statutes meet constitutional requirements of [ 
certainty. 


i 

i 

I 
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Otnaechevarria v. State of Idaho (1918) 246 U. S. 
343; 

Hy<jrade Provision Co. v. Sherman (1925) 266 U. S. 

497; 

United States v. Wurzback (1930) 2S0 U. S. 396. 

399; 

United States v. Alford (1927) 274 U. S. 264. 267; 

Band ini Petroleum Co. v. Superior Court (1931) 2S4 
U. S. 8, 18; 

Sproles v. Bin ford (1932) 286 U. S. 374. 393; 

United States v. Shreveport Grain and Elevator Co. 

(1932) 287 U. S. 77; 

Neblett v. Carpenter (1938) 305 U. S. 297.' 

A short tabulation of various penal statutes, which have 
been held sufficiently definite to meet constitutional require¬ 
ments. offers an interesting basis of comparison: 

(1) a statute denouncing contracts and arrangements “rea¬ 
sonably calculated” to fix and regulate the price of commodi¬ 
ties, and prohibiting acts which “tend” to accomplish the 
prohibited results. Waters-Pierce Oil Co. v. Texas (1909) 212 
U. S. 86; 

(2) a statute prohibiting certain things which “prejudice 
the public interests by unduly restricting competition or un¬ 
duly obstructing the course of trade.” Nash v. United States 
(1913) 229 U. S. 373; 

(3) a statute requiring proprietors or keepers of hotels, in 
case of fire, to “do all in their power” to save guests. Miller v. 
Strahl (1915) 239 U. S. 426; 

(4) a statute prohibiting a sheep owner from permitting 
sheep to graze on any cattle 1 range previously occupied by 
cattle, or upon “any range usually” occupied by any cattle 
grower as a range for his cattle. Otnaechevarria v. Idaho 
(1918) 246 U. S. 343; 

(5) a statute prohibiting sales of meat falsely represented 
as “kosher” or as having been prepared of a product “sanc¬ 
tioned by the orthodox Hebrew religious requirements.” 
Hygrade Provision Co. v. Sherman (1925) 266 l\ S. 497: 

(6) a statute punishing whoever shall build a fire in or 
“near” any forest, timber, or other inflammable material 
“upon the public domain” and shall leave said fire without 
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totally extinguishing it, United States v. Alford (1927) 274 j 
U. S. 264; 

(7) a statute prohibiting the “unreasonable waste of nat- j 
ural gas’’ in oil and gas fields and authorizing the Director of j 
Natural Resources to enforce the prohibition, Bandini Pe- j 
troleum Co. v. Superior Court (1931) 284 U. S. S; 

(S) a statute providing that general limitations as to length j 
of vehicles and weight of load shall not apply in the case of 
vehicles used to transport property from point of origin “to! 
the nearest practicable common carrier receiving or loading j 
point or from a common carrier receiving or loading point or I 
from a common carrier unloading point by way of the shortest j 
practicable route to destination;’ Sproles v. Binford (1932) 
286 U. S. 374; 

(9) a statute making it unlawful to solicit funds “for anv[ 
political purpose,” United States v. Wurzbaek (1930) 280 j 
U. S. 396; 

(10) a statute requiring the quantity or the contents of aj 
package to be marked on the outside thereof, provided thatj 
“reasonable variation shall be permitted, and tolerances andj 
also exemptions as to small packages to be established by rules! 
and regulations,” United States v. Shreveport Grain and Ele¬ 
vator Co. (1932) 287 U. S. 77; 

(11) a statute authorizing a State officer to “mutualize or 
reinsure the business of” an insurance company “or enter into! 
rehabilitation agreements,” Neblett v. Carpenter (1938) 305! 
U. S. 297; 

(12) a statute making it a misdemeanor for a person to be j 
found laboring on Sunday at any trade or calling, except in 
household or “other work of necessity or charity,” Broad-Grace\ 
Arcade Carp. v. Bright (E. D. Va.. 1931) 48 F. (2d) 348;| 

(13) a statute making it unlawful for a person selling secu-j 
rities to use the means of interstate communication by means j 
of any “untrue” statement of a “material fact” or “any omis-j 
sion to state a material fact” necessary in order to make the' 
statements made, “in the light of the circumstances under! 
which they were made.” not “misleading.” Coplin v. United!, 
States (C. C. A. 9. 1937) 88 F. (2d) 652. cert. den. 57 S. CtJ 
929; 

. . | 

(14) a statute regulating motor carriers under certain cir-! 


i 

! 
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cumstances. and exempting therefrom the ‘‘casual, occasional, 
or reciprocal” transportation of passengers or property by a 
person not engaged in such transportation as a “regular occu¬ 
pation or business.” Martin v. United States (C. C. A. 10. 
1939) 100 F. (2d) 490; 

(15) a statute prohibiting the operation of a motor vehicle 
upon a way “so that the lives or safety of the public might be 
endangered.” Commonwealth v. Pentz (Sup. Ct. Mass.. 1924) 
247 Mass. 500. 143 X. E. 322; 

(16) a statute making it an offense to drive a motor vehicle 
on a public highway “at a speed greater than reasonable and 
proper, having regard to the traffic and use of the way or so 
as to endanger the life or limb or injure the property of any 
person.” State v. Goldstone (Sup. Ct. Minn.. 1920) 144 Minn. 
405. 175 X. W. 892; 

(17) a statute prohibiting operation of any motor vehicle 
upon any public highway of the state “recklessly” or ‘‘so as to 
endanger the property or life or limb of any person.” State v. 
Andrews (Sup. Ct. of Errors. Conn.. 1928) 108 Conn. 209. 142 
A. S40; 

(18) a statute making it an offense to drive a motor vehicle 
on a highway “carelessly and heedlessly and in wanton disre¬ 
gard of the rights and safety of others.” Usary v. State (Sup. 
Ct. Tenn., 1938) 172 Tcnn. 305. 112 S. \V. (2d) 7: 

(19) a statute defining the offense of reckless driving as 
“driving of any vehicle upon a highway in such a manner as 
to indicate cither a willful or wanton disregard for the safety 
of persons or property.” People v. Smith (App. Div., Super. 
Ct, Cal.. 1939) 36 Cal. App. (2d) 74S, 92 P. (2d) 1039; see 
also State v. McNutt (App. Div. Super. Ct. Cal.. 1940) 105 
P. (2d) 657; 

(20) a statute making it an offense to drive “in a manner 
which unnecessarily interferes with the free and proper use 
of the public highway” and which “unnecessarily endangers 
users of the public highway” and prohibits “reckless driving.” 
People v. Grogan (Ct. of App.. N. Y., 1932) 260 X. Y. 13S. 
1S3 N. E. 273; 

(21) a statute prohibiting the operation of a motor vehicle 
“at a speed greater than is reasonable or proper, having regard 
for the width, traffic, use. and the general and usual rates of 
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such road or highway, or so as to endanger the property, life,! 
or limb of any person,” Stale v. Schaeffer (Sup. Ct. Ohio, i 
1917) 96 Ohio 215. 117 N. E. 220; 

(22) a statute providing that a person who operates any I 
vehicle in a “reckless or culpably negligent manner" whereby | 
a human being is killed is guilty of criminal negligence. People j 
v. Gardner (Sup. Ct. X. V., 1939) 225 App. Div. 0S3. Si 
N.Y. S. (2d) 917; 

(23) a statute making it an offense to drive a motor vehiclej 
at “a rate of speed greater than is reasonable and proper" 
under the circumstances, Mulkern v. Stale (Sup. Ct. Wise..! 
1922) 176 Wise. 490, 1S7 X. W. 190; see also Maxon v. State j 
(Sup. Ct., Wise., 1922) 177 Wise. 379, 1S7 X. W. 753. 

In all the foregoing cases, the court applied, in one form or! 
another, the criteria laid down by the Supreme Court in thej 
Connolly case, supra, for determining the sufficiency of a| 
penal statute. And in each case the court concluded that the! 
statute in question “employed words or phrases having aj 
technical or other special meaning, well enough known to! 
enable those within their reach to correctly apply them, or a! 
well-settled common-law meaning, notwithstanding an ele-j 
ment of degree in the definition as to which estimates might! 
differ * * * or ‘for reasons found to result either from 

the text of the statutes involved, or the subjects with whichj 
they dealt, a standard of some sort was afforded’.” 

Following the authority of the group of Supreme Court! 
cases represented by International Harvester Co. v. Ken -j 
tucky, supra, which imposes a strict construction of penal 
statutes, this Court also has held various indictments or in-! 
formations as defective, where drawn in the language of aj 
penal statute, when the statutory language kicked definiteness 
and certainty in its phraseology. Such cases include Stouten* 
burg v. Frazier (1900) 16 App. D. C. 229; Czarra v. Board o) | 
Medical Supervisors (1905) 25 App. D. C. 443; United Stated 
v. Capital Traction Co. (1910) 34 App. D. C. 592; Hunter vj 
District of Columbia (191S) 47 App. D. C. 406. But an ex] 
animation of these cases will show that they involve pena| 
statutes containing such ambiguous and vague phrases a^ 
“suspicious persons.’’ “unprofessional or dishonorable con) 
duct.” “without crowding,” “assemble * * * and j n j 

i 

i 


i 
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commode the free use of the sidewalk.” These phrases, even 
when read in their context, are obviously devoid of any uni¬ 
form definition and clearly constitute too vague a standard 
upon which to base liability. But compare: Crawford v. 
United States (1907) 30 App. D. C. 1, 12, where the Court 
adopted the rule of the Czarra case, 25 App. D. C. 443, but- 
concluded that the statute in question was valid because the 
language used had a “settled meaning.” 

It is submitted that phrases defining criminal liability in the 
District of Columbia Negligent Homicide Statute do not fall 
within the category of those statutes held invalid for vague¬ 
ness and uncertainty; but on the contrary, have a settled, 
well-understood definition familiar to both courts and juries. 
The District of Columbia Statute sets up as a standard of 
liability—the unlawful operation of a motor vehicle at “an 
immoderate rate of speed” or in a “careless, reckless, or negli¬ 
gent manner.” The meaning of these phrases is plain. The 
language employed fully meets the test laid down by the 
United States Supreme Court in the Connolly case, supra. 

The phrase “immoderate rate of speed” is a phrase com¬ 
monly used in automobile statutes, and any ordinary prudent 
man is fully aware of what constitutes an immoderate rate 
of speed under a given set of circumstances. The definition of 
the phrase is in no way dependent upon the rate of speed fixed 
by law for the operation of motor vehicles. (Code, tit. 6, § 
246c.) Obviously, the phrase refers to a rate of speed not 
reasonable and proper under the circumstances. Statutes 
prohibiting the operation of a vehicle at a speed “greater than 
is reasonable and proper under the circumstances” are fre¬ 
quent. Ordinarily, such statutes are held valid against an 
attack based on the vagueness and indefiniteness of the statu¬ 
tory standard of conduct. Mulkern v. State (Sup. Ct. Wise.. 
1922) 176 Wise. 490, 1S7 N. W. 190; State v. Schaeffer (Sup. 
Ct. Ohio. 1917) 96 Ohio 215, 117 N. E. 220. In both of the 
cited cases, the court took pains to ridicule the contention that 
the statute in question was void because the fact of violation 
depended upon the judgment of a court or jury and not upon 
specific criteria contained in the statute itself. See also State 
v. Smith (Sup. Ct. R. I., 1908) 29 R. I. 245, 69 A. 1061, in 
which a statute was sustained which prohibited driving at a 
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speed faster than “a common traveling pace.” And for a col- j 
lection of cases on this point see Note (1923) 26 A. L. R. 897. j 
The word ‘‘careless” also is a word of well-defined meaning | 
in automobile statutes, and in civil cases is usually held to be j 
practically synonymous with the word “negligent.” Delmore j 
v. Kansas City Hardwood Flooring Co. (Sup. Ct. Kan., 1913) I 
133 P. 151, 90 Kan. 29; Murphy v. Ossola (Sup. Ct. Errors, ! 
Conn., 1938) 199 A. 648. 650. 124 Conn., 366; Codell Const, i 
Co. v. Steele (Ct. of App. Kv., 1933) 56 S. W. (2d) 955, 247 | 
Ky. 173. 

The word “reckless” likewise is a word of well-understood j 
definition in automobile statutes. As stated in State v. An - j 
draws (Sup. Ct. Errors. Conn., 1928) 108 Conn. 209. 213, j 
142 A. 840,841: 

i 

The offense of driving “recklessly” in view of the | 
conditions, as set forth in our own statute, sufficiently j 
meets the requirements of definiteness and certainty.! 
[Citations.] The word has a clear and commonly un-| 
derstood meaning, so that one of ordinary intelligence j 
is not left in doubt as to its purport. Though the speed! 
limit formerly imposed in this state has been removed,! 
the term “recklessly” still remains definite. Its test! 
does not lie in speed alone, but in that and other cir-j 
cumstances which together show a reckless disregard! 
of consequences. 

See also People v. Grogan (Ct. of App. N. Y., 1932), 260 N. Y.j 
138, 1S3 N. E. 273; People v. McNutt (App. Dept. Super.j 
Ct. Cal.. 1940) 105 P. (2d) 657, 658. j 

The word “negligent” is a word, the definition of which isj 
well understood by juries and courts of law. In civil pro^ 
ceedings, it is frequently defined as “lack of due care under thej 
circumstances” or as “lack of such care as an ordinary prudent 
man would take under the circumstances.” Yeary v. Hott 
brook (Sup. Ct. App. Va., 1938) 198 S. E. 441, 450; Lindekugel 
v. Spokane, P. & S. Ry. Co. (Sup. Ct. Or., 1935) 42 P. (2d) 
907, 911, 149 Or. 634; Hammontree v. Cobb Const. Co\ 
(Sup. Ct. Miss., 1934) 152 So. 279, 282, 168 Miss. 844. How! 
ever, negligence as a basis for criminal liability is usually held 
to be a higher degree of negligence than is required to create 
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civil liability. Often, criminal negligence is held to imply a 
wanton or heedless disregard of ihe consequences of an act. 
Stele v. Elliot (Ct. of Oyer <k Term. Del.. 1939) 8 A. (2d) S73. 
S74. 875. And see Note (1935) 99 A. L. R. 756. 829. 

It is highly probable that in using the disjunctive phrase 
“careless, reckless, or negligent’’ in the Negligent Homicide 
Statute, the legislative intent was to use these words in a 
synonymous sense as meaning, in the aggregate, simply 
“criminal negligence.” i. e.. negligence of a higher degree than 
civil negligence. Cf. The Development of Negligence As a 
Basis jor Liability in Criminal Homicide Cases (1938) 26 Ky. 
L. J. 209. 

Careful research on the part of counsel for the Government 
has revealed that, at least in the opinion of the United States 
Supreme Court, the term “negligence” is a sufficiently definite 
standard of conduct to meet constitutional requirements of 
certainty. Indeed, quite frequently, in passing upon allegedly 
indefinite statutes, the Supreme Court has fallen back upon 
the term “negligence” for comparative purposes.^ as an ex¬ 
ample of a standard of conduct well understood by the courts 
and. therefore, unquestionably sufficient. For example, in 
Cline v. Frink Dairy Co. (1927) 274 U. S. 445, 464, 465, in 
holding void a Colorado statute denouncing conspiracies and 
combinations in restraint of trade because the statute involved 
too vague a standard of conduct. Chief Justice Taft compared 
the indefiniteness of the statutory standard in that case to 
the definiteness of the statutory standard of “negligence.” 
stating: 

* * * It is true that, on an issue like negligence, i. e., 
a rule of conduct for the average man in the avoidance 
of injury to his neighbors, everyone may be held to 
observe it either on the civil or criminal side of the 
court. It is a standard of human conduct which all are 
reasonably charged with knowing and which must be 
enforced against everyone in order that society can 
safely exist. * * * we sustained in Miller v. Ore¬ 

gon, per curiam, 273 U. S. 657, a conviction of man¬ 
slaughter under a statute of Oregon, which made the 
following rule of conduct a standard of criminality: 
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“Every person operating a motor vehicle on the public 
highways of this state shall drive the same in a careful 
and prudent manner, not to exceed thirty miles per 
hour, and within the limit of incorporated cities and 
towns not to exceed twenty miles per hour, and at in¬ 
tersections and schoolhouses not to exceed twelve miles 
per hour, and in no case at a rate of speed that will 
endanger the property of another, or the life or limb 
of any person (Ch. 371. General Laws of Oregon, 1921, 
§ 2, subdivision 16.) 

The indictment was framed under the last clause of 
this statute. Such standard for the driver of an auto¬ 
mobile on a highway is one to which it is neither harsh 
nor arbitrary to hold those criminally who operate such 
a possibly dangerous instrument of locomotion, and who 
are or ought to be aware of what degree of care is neces¬ 
sary to avoid injury to others under the conditions that 
prevail on a highway. See Hess v. Pawloski, ante, p. 
352. [Italics supplied.] 

It might possibly be argued by the appellee that a statutory 
standard of negligence, that is. of operating a motor vehicle 
at an “immoderate rate of speed’’ and in a “careless, reckless, 
or negligent, manner” is indefinite because the standard of 
liability is one of varying degree. In other words, what in one 
instance might appear to a judge and jury to constitute negli¬ 
gent conduct might appear otherwise to a different judge and 
jury under the same circumstances. This same argument was 
advanced in Nash v. United States (1913) 229 U. S. 373, 377, 
and was very convincingly disposed of by Mr. Justice Holmes 
in the following statement: 

* * * the law is full of instances where a 

man's fate depends on his estimating rightly, that is, 
as the jury subsequently estimates it, some matter of 
degree. If his judgment is wrong, not only may he 
incur a fine or a short imprisonment, as here; he may 
incur the penalty of death. “An act causing death may 
be murder, manslaughter, or misadventure, according 
to the degree of danger attending it” by common ex¬ 
perience in the circumstances known to the actor. “The 
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very meaning of the fiction of implied malice in such 
cases at common law was, that a man might have to 
answer with his life for consequences which he neither 
intended nor foresaw.” Commonwealth v. Pierce, 138 
Massachusetts, 165, 178. Commonwealth v. Chance, 
174 Massachusetts, 245. 252. “The criterion in such 
cases is to examine whether common social duty would 
under the circumstances, have suggested a more cir¬ 
cumspect conduct.” 1 East P. C. 262. If a man should 
kill another by driving an automobile furiously into a 
crowd he might be convicted of murder however little 
he expected the result. See Reg. v. Desmond, and 
other illustrations in Stephen, Dig. Crim. Law, art 223, 
1st ed., p. 146. If he did no more than drive negli¬ 
gently through a street he might get off with man¬ 
slaughter or less. Reg. v. Svhndall, 2 C. & K. 230; 
Rex v. Burton, 1 Strange 481. And in the last case 
he might be held although he himself thought that he 
was acting as a prudent man should. See The Ger¬ 
manic, 196 U. S. 5S9, 596. 

The Nash case makes clear, therefore, that “a criminal law 
is not unconstitutional merely because it throws upon men 
the risk of rightly estimating a matter of degree.” The opin¬ 
ion recognizes that “between the two extremes of the ob¬ 
viously illegal and the plainly lawful there is a gradual ap¬ 
proach and that the complexity of life makes it impossible 
to draw a line in advance without an artificial simplification 
that- would be unjust.” The conditions of non-negligent con¬ 
duct are as permanent as anything human, “and a great body 
of precedents on the civil side coupled with familiar practice 
make it comparatively easy for common sense to keep to what 
is safe.” International Harvester Co. v. Kentucky (1914) 
234 U. S. 216, 223. 

Ill 

Appraisal of Michigan Supreme Court Decisions 

The memorandum opinion of the trial judge states that 
the District of Columbia Negligent Homicide Statute is 
borrowed from the statute of the State of Michigan. This 
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statement is fully substantiated by the legislative history of 
the District of Columbia Act. See H. R. Rep. No. 1120, p. 2, 
and Sen. Rep. No. 393. p. 1, 74th Congress, 1st Session. 
Since the memorandum opinion of the trial judge specifically 
mentions two decisions by the Supreme Court of Michigan, 
viz, People v. Maki (1929) 245 Mich. 445, 223 N. W. 70, and 
People v. McMurchy (1930) 249 Mich. 147, 228 N. W. 723, 
and since the questions involved in these two cases are very 
similar to the questions raised by the motion to quash the 
information filed in the present case, a somewhat detailed 
brief of the two cases cited is set forth below: 

In People v. Maki the defendant was charged with invol¬ 
untary manslaughter, by an information containing the fol¬ 
lowing count: 

And [the defendant] did operate said automobile 
so as to endanger the life of * * * [deceased] 

and did then and there wilfully, feloniously, wantonly 
and recklessly drive said automobile into and against 
the automobile of * * * [deceased], in a reckless 

and careless manner giving to the * * * [de- 

ceased] * * * mortal wounds and injuries of 

which * * * [deceased] died. 

With reference to this count, the trial court charged the 
jury that “the People, however, claim that the defendant was 
driving on the wrong side of the road.” Thereupon, the de¬ 
fendant was acquitted of the charge of manslaughter, but con¬ 
victed of negligent homicide. 

Upon appeal the defendant assigned as error the fact that 
the case was submitted to the jury on the theory of the trial 
court’s charge, i. e., that the defendant was driving his auto¬ 
mobile on the wrong side of the road. Defendant contended 
that no such charge was set forth in the information; and 
further, that the information as a whole was so inadequate in 
detail as to fail to inform the defendant of the nature of the 
charge against him. Defendant also assailed the constitu¬ 
tionality of the Negligent Homicide Act on the ground that 
it was too vague and indefinite to define an offense. 

The court held, in an opinion concurred in by five of eight 
justices, that the information was insufficient to charge the 
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crime of Negligent Homicide. It was pointed out that the 
information, which charged the offense in the language of the 
statute, was defective, in that it did not specify the particular 
acts of negligence relied upon as the cause of the death. 

On the question of the constitutionality of the statute, the 
court was evenly divided. The opinion upholding the valid¬ 
ity of the statute concluded that the statute was sufficiently 
certain, since the very nature of the offense of negligent homi¬ 
cide prevents its definition by more specific terms than those 
employed. The court said that what constitutes careless, 
reckless, negligent, or immoderate rate of speed depends upon 
the time, place, and circumstances of the particular occasion. 

In People v. McMurchy, the defendant was charged with 
negligent homicide under an information alleging that on a 
certain date, by operation of his automobile in a careless, 
reckless, and negligent manner, but not wilfully and wan¬ 
tonly, defendant caused the death of one Caroline Plunkett. 
The details of the alleged homicide were set forth with full 
particularity. Defendant filed a motion to quash the infor¬ 
mation, raising objections to the constitutionality of the Neg¬ 
ligent Homicide Act. The motion was granted. 

Upon appeal it was contended that the statute was too 
vague and indefinite to satisfy constitutional requirements, in 
that it failed to inform the accused of the nature of the 
charge against him. It was further contended that Section 3 
of the Act conferred jurisdictional powers upon the jury and 
in effect delegated to it the power to sustain or repeal ex¬ 
isting statutes governing the operation of automobiles, since 
the section provided that the question whether a defendant 
was driving at an “immoderate rate of speed” should be “a 
question of fact for the jury.” 

The court held that, except for the last stated contention, 
the Negligent Homicide Act was constitutional, stating that 
“the overwhelming weight of authority in this country is to 
the effect that a statute such as the one under consideration 
does not violate any constitutional provisions/' The court 
sustained the objection raised to Section 3 of the Act, since 
it took away the power of the court to direct a verdict. But 
the constitutionality of the Act as a whole was saved by 
eliminating the objectionable clause. This deletion made the 
section read: 
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In any prosecution under this act, whether the de¬ 
fendant was driving at an immoderate rate of speed 
* * * shall not depend upon the rate of speed 

fixed by law for operating such vehicle. 

In connection with the two cases set forth above, it is to be 
noted that in the Maki case, the information drawn in the 
words of the statute was held insufficient, but the constitu¬ 
tionality of the Negligent Homicide Act was sustained by an 
evenly divided court. In the McMurchy case there was no 
question as to the sufficiency of the information, but the con¬ 
stitutionality of the Act was upheld by a unanimous court. 
In the latter case, the court eliminated the objectionable 
clause contained in Section 3 of the Michigan Act. In this 
respect it is significant that Section 246c of the District of 
Columbia Act, which is substantially the same as Section 3 
of the Michigan Act, omits entirely the objectionable clause 
struck out of the Michigan Statute. The effect of both Mich¬ 
igan cases, therefore, was to uphold constitutionality of the 
Negligent Homicide Act of that State. In only the one case, 
the Maki case, was the information held insufficient—and 
then only by a bare majority of the court. 

It is submitted that the holding of the Michigan court in 
the Maki case relative to the sufficiency of the information 
filed in that case, does not constitute a persuasive precedent in 
connection with the problem presented in the instant case. 
In the first place, the information filed in that case was in¬ 
tended to charge the crime of manslaughter, not negligent 
homicide. Only after it w*as apparent that the information 
would not sustain a charge of manslaughter was the defend¬ 
ant convicted of negligent homicide. Consequently, the 
Michigan court never squarely had before it the question of 
the sufficiency of an information intended to charge the stat¬ 
utory offense of negligent homicide. In the second place, it 
is submitted that the strong dissenting opinion filed in that 
case, which held an information drawn in substantially the 
language of a penal statute to be sufficient, represents the more 
liberal and by far the preferable construction of an informa¬ 
tion or indictment. 

As heretofore stated, both Michigan cases upheld the con¬ 
stitutionality of the Negligent Homicide Statute. As a 
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matter of fact the legislative history of the District of 
Columbia Statute reveals that the framers of that statute pur¬ 
posely chose to model the statute of this jurisdiction after that 
of Michigan, because the constitutionality of the Michigan 
statute had been several times tested and several times sus¬ 
tained by the Supreme Court of that State. See H. R. Rep. 
No. 1120, p. 2, 74 Congress. 1st Session. 3 

Legislative History Justifies a Liberal Construction of 
Negligent Homicide Act 

Counsel has spent considerable time in research of the legis¬ 
lative history of the District of Columbia Negligent Homicide 
Act. However, that history, so far as ascertainable, con¬ 
tains no information particularly helpful in understanding 
the District of Columbia Negligent Homicide Statute from the 
standpoint of the particular questions involved in the present 
case. But the legislative history does indicate the importance 
of the statute, its need, and the sound social policy that 
prompted its enactment. 

The following excerpt from the House District Committee 
Report that accompanied the proposed bill to the floor of the 
House, throws light upon the background and policy of the 
Act: 

At the present time there is no crime in the District 
of Columbia between manslaughter and reckless driv¬ 
ing, the law providing for murder in the first degree 
and murder in the second degree and manslaughter. A 
maximum punishment for manslaughter is 15 years 
imprisonment, but to come within the definition of 
manslaughter there must be gross or wanton reckless¬ 
ness. Reckless driving is punishable under the Traffic 
Act of the District of Columbia by a fine of not more 
than SI 00, or imprisonment of not more than 30 days. 

"The House Report states: “This statute is the same as the 
Michigan Statute, which has been declared valid by the Supreme 
Court of Michigan on four occasions.” Counsel has been unable 
to determine to what “four occasions” the House Report refers; 
however, as pointed out above, the constitutionality of the Michi¬ 
gan Statute has been declared on at least two occasions. 
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The result of this situation is that in a great many 
cases when a person is killed by the operation of an | 
automobile, the Grand Jury is reluctant to indict be¬ 
cause of the very severe penalty for manslaughter, and 
even if the Grand Jury does indict, the petit jury is j 
reluctant to convict of manslaughter unless it is a very 
severe case, because of the extreme penalty. 

The offense of negligent homicide as provided for in 
this bill would fill in the gap that exists between the i 
offenses of manslaughter and reckless driving. (H. R. j 
Rep. No. 1120, 74th Congress, 1st Session.) 

The House Report also contains a copy of a letter dated 
February 27, 1935, from the Commissioners of the District of i 
Columbia, recommending passage of the proposed legislation, j 
signed by G. E. Allen, Acting President of the Board of Com- J 
missioners. The letter, which is appended to and made a part j 
of the House Report, among other things, states: 

The bill contains three amendments of that provision ! 
of law punishing manslaughter in the District of Co¬ 
lumbia and is modeled after a statute of the State j 
of Michigan, known as the “Negligent Homicide j 
Law.” * * * 

The Commissioners of the District of Columbia are j 
of the opinion that there is too much delay and uncer- ! 
tainty in Grand Jury proceedings looking to the placing j 
of charges of manslaughter in traffic fatality cases. The j 
increase in traffic deaths in the District of Columbia 
last year, while, of course, due in part to the great num- j 
ber of vehicles, both local and out of town, operating | 
over the streets, would appear to call for the enactment j 
of a law which would tend to bring home to the public 
the fact that vigorous and immediate prosecution of i 
persons causing deaths through inattention or speed is j 
the aim of law enforcers, and thus result in the saving 
of lives. (H. R. Rep. No. 1120, 74th Congress, 1st j 
Session.) 

The foregoing excerpts from the Committee report on the i 
proposed enactment make self evident the fact that the Negli- 



gent Homicide Act was passed in pursuance of a well-defined 
public necessity and social policy. Such factors frequently 
have been considered by the courts as persuasive in adopting 
a liberal construction of criminal statutes, in order that the 
intent of the legislature might be realized. As stated in Dis¬ 
trict of Columbia v. Horning (1918) 47 App. D. C. 423: 

* * * The rule of strict construction as applied 

to criminal statutes is relaxed in the interpretation of 
an act designed to declare and enforce a principle of 
public policy. We must keep in mind the purpose of 
the legislation and the evils sought to be prohibited, 
and, if possible, give force and effect to the legislative 
intent. United States v. Corbett . 215 U. S. 233. 54 L. 
ed. 173. 30 S. Ct. Rep. 81; District of Columbia v. 
Dewalt, 31 App. D. C. 32G; United States v. Celia, 
37 App. D. C. 423. 

CONCLUSION 

It is the earnest belief of the appellant that the informa¬ 
tion filed in the present case, and the statute upon which the 
information was based, fully comply with the constitutional 
requirements of definiteness and certainty. The appellant 
respectfully submits that this belief is justified for the several 
reasons set forth in the foregoing argument. Therefore, the 
action of the trial judge in sustaining the motion to quash the 
information filed in the lower court should be reversed, and 
the defendant below should be required to answer to the 
charge against him. 

Edward M. Curran, 

United States Attorney, 
Charles B. Murray, 

Assistant United States Attorney, 
Dennis McCarthy, 

Assistant United States Attorney, 
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Issues. 

I. Whether an information in the words of a statute is' 
insufficient where the statute does not fully, without anyj 
uncertainty, set forth all the elements necessary to consti-j 
tute the offense? 

II. Whether the Negligent Homicide Act of the Districtj 
of Columbia, which bases criminal liability upon the operaj 
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tion of a motor vehicle at “an immoderate rate of speed or 
in a careless, reckless, or negligent manner ”, sufficiently 
meets constitutional requirements of certainty and definite¬ 
ness, to be valid legislation? 

Summary of Argument. 

I. Where the statute defines the crime generally, without 
naming the particular acts which constitute it, it is neces¬ 
sary to set out the acts done, so that it may appear to the 
Court whether such acts amount to a crime. 

II. The Negligent Homicide Act of the District of Co¬ 
lumbia is void for uncertainty, indefiniteness and ambiguity. 

III. The Negligent Homicide Act of the District of Co¬ 
lumbia is unconstitutional, being in violation of the Fifth 
and Sixth amendments to the United States Constitution. 

IV. The failure of a defendant to demand a Bill of Par¬ 
ticulars does not cure a defective information. 

V. The Actual history of the Negligent Homicide Act of 
the District of Columbia during its enforcement for the past 
five years, indicates that the Act itself is bad. 

ARGUMENT. 

I. Information Insufficient When Framed in Language of 
Statute Only, Without Setting Forth Facts Showing 
Offense. 

It. S. Sec. 1025 (18 U. S. C. A. 556) provides that: “No 
indictment found and presented by a grand jury in any dis¬ 
trict or other court of the United States shall be deemed 
insufficient, nor shall the trial, judgment, or other proceed¬ 
ing thereon be affected by reason of any defect or imper¬ 
fection in matter of form only, which shall not tend to the 
prejudice of the defendants 
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The qualification italicized in the above section seems tp 
recognize an exception, when such defects “shall tend tp 
the prejudice of the defendant”, thus making such “defect 
or imperfection” one of substance and not of “form only”j 

In Martin v. United States (Ind. T. 1909) 168 F. 19Sj, 
93 C. C. A. 484, reversing (1907) 104 S. W. 678, 7 Ind. T. 451; 
it was held that an indictment in the words of a statute is 
insufficient where the statute does not fully, without any 
uncertainty, set forth all the elements necessary to conj 
stitute the offense. 

To the same effect, see 

Boykin v. United States (C. C. A. Ala. 1926), 11 F. (2d) 
484; 

DelVAira v. United States (C. C. A. Cal. 1926), 10 F| 
(2d) 102; 

United States v. Van Wert (D. C. Iowa, 1912), 195 Fj 
974; 

United States v. Brazeau (C. C. R. I. 1897), 78 F. 464^ 

Aroniss v. United States (C. C. A. N. J. 1926), 13 Fj 
(2d) 620. 

Or where a criminal statute does not so define the actsj 
constituting the offense as to give the offender informatioii 
of the nature and cause of the accusation. See 

United States v. Staton (C. C. Tenn. 1878), Fed. Casj 
No. 16,382; 

United States v. Simmons (N. Y. 1877), 96 U. S. 360j 
24 L. Ed. 819. 

Where the statute defines the crime generally, without 
naming the particular acts which constitute it, it is neces-j 
sary to set out the acts done, so that it may appear to the 
court whether such acts amount to a crime. See 

United States v. Baltimore & O. R. Co. (D. C. W. Vaj 
1907), 153 F. 997; 
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United States v. Marx (D. C. Va. 1903), 122 F. 964; 

Ackley v. United States (Mo. 1912), 200 F. 217, 118 C. 

C.A. 403; 

United States v. Bopp (D. C. Cal. 1916), 230 F. 723. 

In Miller v. United States (C. C. A. Pa. 1931), 50 F. (2d) 
505, certiorari denied (1931), 284 U. S. 651, it was held that 
R. S. Sec. 1025, supra, did not permit omission of a matter 
of substance, but did apply where some element of the 
offense was stated loosely without technical accuracy. 

In Asgill v. United States (C. C. A. Va. 1932), 50 F. (2d) 
780, it was held “this section (R. S. Sec. 1025 supra) must 
be read in connection with the constitutional requirement 
that the accused must be informed of the nature and cause 
of the accusation and material elements of the offense can¬ 
not be left to intendment.” 

The Negligent Homicide Act of the District of Columbia 
(1935) was enacted prior to the enactment and effective 
date of the new simplified Federal Rules of Civil Procedure 
(1938). Prior to the enactment of the Federal Rules of 
Civil Procedure, specific acts of negligence were required 
to be set forth in a declaration or complaint before a re¬ 
covery could be had. Congress, being composed mainly of 
lawyers, certainly knew this practice and requirement, and 
must have intended a similar practice with respect to the 
requirements of an information to be filed under the Neg¬ 
ligent Homicide Act, as it was drawn and enacted. The 
Government admits (page 23 of its brief) that “negligence 
as a basis for criminal liabilitv is usuallv held to be a higher 
degree of negligence than is required to create civil lia¬ 
bility. Often, criminal negligence is held to imply a wanton 
or heedless disregard of the consequences of an act.” 

Therefore, it would be a relatively simple matter for the 
Government in drafting an information, to specify the act 
or facts relied upon to constitute the offense, even though 
Congress used general terms in creating the offense. 
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In our own jurisdiction, the cases are numerous uphold-! 
ing this principle. In one of the very earliest cases on this! 
subject, Ainsworth v. United States, 1 App. D. C. 518 (de¬ 
cided December 4,1893), which was a hearing on an appeal 
from an interlocutory judgment of the Supreme Court of; 
the District of Columbia, holding a Criminal Term, overrul-| 
ing a demurrer to a joint indictment of several defendants! 
for manslaughter, our Court of Appeals, in reversing the! 
lower court, said, “It is certainly a fundamental principle! 
in the common law, that every party accused of crime is; 
entitled to have every essential fact that enters into the; 
definition of the offense, set forth in an indictment, with I 
such full and entire accuracy, that the offense may judi-! 
daily appear to the court in pronouncing judgment thereon,: 
whether upon demurrer or after conviction. This is espe¬ 
cially necessary where the act or omission charged as pro-| 
ducing the injury is not in itself necessarily unlawful, but! 
only becomes so by its peculiar circumstances and rela-i 
tions to the result that follows, in the natural sequence of; 
events. In such case, everv matter of fact essential to show 
the illegality of the act or neglect, must be fully set forth,| 
and the omission of any fact or circumstance necessary to 
constitute the offense, will be fatal.” 

To the same effect, see 

Tyner v. United States, 23 App. D. C. 324 (1904); 

Geist v. United States, 26 App. D. C. 594 (1906); ; 

Nation v. District of Columbia, 34 App. D. C. 453: 
(1910). 


In the famous “crowded car” case, United States v. Cap-\ 
ital Traction Co., 34 App. D. C. 592 (1910), the Court, hold¬ 
ing inoperative an Act of Congress making it a criminal! 
offense for the Capital Traction Company to operate street; 
cars “without crowding said street cars”, and speaking! 
through Mr. Justice Van Orsdel, said, “In a criminal stat-l 
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ute, the elements constituting the offense must be so clearly 
stated and defined as to reasonably admit of but one con¬ 
struction. Otherwise, there would be lack of uniformity in 
its enforcement. The dividing line between what is lawful 
and unlawful cannot be left to conjecture. The citizen can¬ 
not be held to answer charges based upon penal statutes 
whose mandates are so uncertain that they will reasonably 
admit of different constructions. A criminal statute cannot 
rest upon an uncertain foundation. The crime, and the ele¬ 
ments constituting it, must be so clearly expressed that 
the ordinary person can intelligently choose, in advance, 
what course it is lawful for him to pursue. Penal statutes 
prohibiting the doing of certain things and providing a pun¬ 
ishment for their violation, should not admit of such a 
double meaning that the citizen may act upon the one con¬ 
ception of its requirements and the courts upon another. ” 
Eight years later, our Court of Appeals, again speaking 
through Mr. Justice Van Orsdel, in the case of Hunter v. 
District of Columbia, 47 App. D. C. 40G (1918), held that 
an information charging several defendants with “congre¬ 
gating and assembling on a certain avenue, and then and 
there crowding, obstructing and incommoding the free use 
of the sidewalk thereof, contrary to and in violation of a 
specified act of Congress”, was insufficient, although drawn 
in the language of the statute, because it failed to set out 
the facts constituting the offense. Mr. Justice Van Orsdel, 
in his opinion for the Court, stated, “It is urged by counsel 
for the District of Columbia, in support of the sufficiency 
of the information, that it is drawn in the language of the 
statute. This is by no means an infallible rule of criminal 
pleading. The statute here describes only the nature of the 
offense prohibited in general terms. Its mere repetition in 
the information, without averments disclosing the particu¬ 
lars of the alleged offense, states nothing upon which an 


7 


issue can be formed. * * * Quoting from United States 
v. Cruikshanks, 92 U. S. 544, 558. 

“These safeguards of criminal pleading, inherited froih 
the common law, were regarded of sufficient importance fo|r 
the proper protection of the citizen to justify an incorpora¬ 
tion of the rule into our fundamental law. The Sixth 
Amendment to the constitution of the United States, among 
other things, provides that in all criminal prosecutions, thp 
accused shall ‘be informed of the nature and cause of th'e 
accusation. ’ In other words, when the accused is led to the 
Bar of Justice, the information or indictment must contaih 
the elements of the offense with which he is charged, with 
sufficient clearness to fully apprise him of the exact crime 
which he is alleged to have committed.” 

To the same effect, see 

Jamison v. District of Columbia, 47 App. D. C. 411; 

Wiley v. District of Columbia, 47 App. D. C. 412, 5^ 
A. L. R. 751. 

Since the Government apparently relies on the two Mich¬ 
igan cases cited in its brief, i.e., People v. Maki, 245 Mich. 
455, 223 N. W. 70, and People v. McMurchy, 249 Mich. 147i, 
228 N. W. 723, as authority for its proposition that ail 
information, drawn merely in the language of the statute, 
is sufficient, it is not remiss to remind the Court that the 
information in the Maki case was held to be insufficient. 

In the McMurchy case (supra), it is to be noted that the 
information filed against the defendant in that case set 
forth at least five (5) specific allegations of negligence}. 
The Court in that case took pains to note “The details o^ 
the alleged homicide are set forth with full particularity! 
The information states ‘that respondent was driving at s} 
rate of thirty-five (35) miles per hour; that he did not hav^ 
his automobile under control so as to be able to slow downj 
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stop, or turn aside said automobile upon approaching pedes¬ 
trians and others lawfully upon the highway and the inter¬ 
secting streets; that he did not give any signal of his ap¬ 
proach; that he did not slow down his automobile upon 
approaching the intersection at which Caroline Plunkett 
was lawfully driving her automobile, and as a result thereof, 
in a careless, reckless and negligent manner drove his auto¬ 
mobile, with such force and violence against the automobile 
driven by the said Caroline Plunkett that he inflicted upon 
her divers injuries from which she died. The information 
is complete in every detail. Although it does not charge 
that respondent was driving at an immoderate rate of 
speed, considering traffic conditions at the time and place 
of the offense, it does show that he was negligent within 
the purview of the statute.’’ 

In apparently all the Michigan cases on the subject of in¬ 
formations filed under the Michigan Negligent Homicide 
Act, the Supreme Court of Michigan has ruled that the in¬ 
formation itself must set forth the facts constituting the 
offense. 

In People v. Thompson, 259 Mich. 109, 242 N. W. 860 
(1932), the Michigan “failing to stop after accident’’ stat¬ 
ute was in issue, a motion to quash the information on con¬ 
stitutional grounds having been sustained in the lower 
court. On appeal, the action of the lower court was re¬ 
versed on the constitutional question, but the Supreme 
Court of Michigan, in its opinion (page 118), stated, “If 
properly informed against, there would be no uncertainty 
as to the act with which the defendant is charged, etc.’’ 

In People v. Farrell, 263 Mich. 669, 249 N. W. 26 (1933), 
a Michigan anti-trust act was declared unconstitutional, 
the Court holding that “an indictment under the State 
anti-trust Act should set up facts from which it may be 
found that restraint of trade and competition complained 
of was unreasonable. 
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This Michigan case re-affirms People v. Maki (supra) j, 

* and also cites: 

United States v. Whiting, 212 Fed. 466; 

Standard Oil Co. v. United States, 221 U. S. 1; 

* 

Appalachian Coals, Inc. v. United States, 288 U. S. 344- 

r 

* In People v. Westerberg, 274 Mich. 647, 265 N. W. 480 

(1936), the Michigan Supreme Court held that an informaj- 
tion charging that “defendant, in the nighttime, did break 
and enter a store with intent to commit a felony”, was in¬ 
sufficient, for failure to specify the particular felony, aj- 
- though the information followed the wording of the statute. 

In its opinion, the Michigan court stated—“Where a statute 
uses general or generic terms in describing an offense, doeis 

i 

not sufficiently define the crime or set out all of its essential 
elements, or where a charge in the language of the statutb 
„ charges a mere legal conclusion, an information which al¬ 

leges the crime in the words of the statute is insufficient, 
and requires a more particular statement of facts.” 

Another very recent ease, involving the “reckless driv¬ 
ing” statute of Illinois, which reviewed this subject of thje 
sufficiency of informations, was People v. Green, 368 Ill. 25(1), 
13 N. E. 2d 282, decided by the Supreme Court of Illinois ijn 
1938, which held an information insufficient which chargecl 
“reckless driving” in the language of the statute, as “dijd 
drive a vehicle upon a public highway of this State, situated 
within the limits of the city of Chicago * * * with ja 

wilful and wanton disregard for the safety of persons ojr 
property, contrary to the form of the statute, etc. ’ ’, the Court 
holding that the facts constituting the offense should havje 
been set forth. 


i 
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II. The Negligent Homicide Act of the District of Columbia 
is Void for Uncertainty, Indefiniteness and Ambiguity. 

The Government contends that the word “negligent” is 
a word, the definition of which is well understood by juries 
and courts of law. (page 23 of Government’s brief). 

The respondent joins issue on that contention. 

The Act of 1935 reads “Any person who, by the operation 
of any vehicle at an immoderate rate of speed or in a care¬ 
less, reckless or negligent manner, but not wilfully or wan¬ 
tonly, etc. ’ ’ 

By the use of the three words “careless, reckless or negli¬ 
gent”, Congress evidently felt that these words were not 
synonymous. 

It is contended by the respondent that these words have 
no well accepted meaning, are generic, and are mere con¬ 
clusions, and that their use in this statute, by Congress, 
amounts to an unlawful delegation of the power of Congress 
to fully define a crime, to the courts and juries. 

WEBSTER’S TWENTIETH CENTURY UN¬ 
ABRIDGED DICTIONARY defines these words as follows: 

CARELESS: 

“1. Having no care; heedless; negligent; unthinking; 
inattentive; regardless; unmindful; followed by of or about; 
as, a mother, careless of or about her children, is an un¬ 
natural parent. 

2. Free from care or anxiety; whence, undisturbed; cheer¬ 
ful. Thus wisely careless, innocently gay.—Pope. 

3. Done or said without care; unconsidered; as, a careless 
throw; a careless expression. 

4. Not regarding with care; unmoved by; unconcerned 
for; as, careless of money; careless of consequences. 

5. Contrived without art; spontaneous; easy, also untidy; 
as, careless attire; careless habits. 

Synonyms: Heedless, inattentive, incautious, inconsid¬ 
erate, negligent, thoughtless, unconcerned, unmindful. 


RECKLESS: 


“1. Careless; heedless, mindless. 

2. Indifferent and neglectful. 

Synonyms: Careless, heedless, incautious, foolhardy, 
thoughtless, rash, overventuresome, regardless, inconsid¬ 
erate, improvident. 

| 

NEGLIGENT: 

“1. Careless; heedless; apt or accustomed to omit whatj 
ought to be done; inattentive to business or necessary con-| 
cerns. 

He that thinks he can afford to be negligent is not far fromj 
being poor.—Rambler. 

2. Regardless of conventional usages; ignoring the die-! 
tates of fashion. 

Synonyms: Careless, thoughtless, remiss, inconsiderate,! 
inattentive. 

IMMODERATE: \ 

“Exceeding just or usual bounds; not confined to reason-j 
able limits; excessive; extravagant; unreasonable; as,j 
immoderate demands; immoderate passions; immoderate j 
use. 

; 

Synonyms: Inordinate, excessive, intemperate, exorbi-j 
tant, extravagant, unreasonable.” 

From the above, it appears that according to Webster, all| 

three of these words are svnonvmous. If the defendant is 

« « 

charged with driving his vehicle in a “careless” manner, he! 
might, if some people consulted Webster, be thought to be| 
driving same in a “cheerful manner” or even an “untidy| 
manner”, or a “spontaneous manner”. It is certainly! 
obvious that the normal motorist on many a beautiful sum-| 
mer dav might drive his car “free from care or anxietv;! 
whence, undisturbed”, but we certainly would not say that 
he was “careless” in so doing. 


How can it be said that the word “negligent” is a word, 
the definition of which is well understood by juries and 
courts of law (especially juries), when the law itself on this 
subject has become so confused by the use of intended ‘de¬ 
scriptive , words preceding the very word “negligence”, 
such as: 


“slight” negligence 
“ordinary” negligence 
“gross” negligence 
‘ ‘ casual 9 9 negligence 
“actionable” negligence 
“collateral” negligence 
‘ ‘ comparative ’ ’ negligence 
1 ‘ concurrent ’ ’ negligence 
‘‘ contributory ’ ’ negligence 
“proximate contributory” 
negligence 


‘ ‘ concurrent contributory ’ ’ 
negligence 

“constructive” negligence 
1 ‘ continuing ’ 9 negligence 
“culpable” negligence 
“discovered” negligence 
“imputed” negligence 
“joint” negligence 
“legal” negligence 
“wanton” negligence 
“criminal” negligence 


Since we are dealing with the criminal aspects of the 
word, let us examine a few of the thousands of definitions 
that have been given the term “criminal negligence” by 
the Courts. 

In Esposito v. St. George Swimming Club , 255 N. Y. S. 
704, 143 Misc. 155, it was held that the word “negligence” 
is an elastic term not confined within precise precincts or to 
restricted relationships. 

In Universal Concrete Pipe Co. v. Bassett, 200 N. E. 
843, S47, 130 Ohio St. 567, the court had occasion to state— 
“The word “negligent” is often used to indicate all con¬ 
duct which, although not intended to invade any legally 
protected interest, has the element of social fault. Conduct 
which is in reckless disregard of a legally protected interest 
of others is thus constantly spoken of as a form of “negli¬ 
gence”, the phrases used being “reckless”, “wanton”, and 
“wilful” negligence, as distinguished from “negligence”, 
or “mere negligence”. But * * # conduct recklessly 


disregardful of an interest of another differs from negli-j 
gence in several important respects.” 

In Bell v. Commonwealth ( Va.), 195 S. E. 675, 681, the! 
court stated—“ ‘Criminal negligence’ is more than lack of; 
ordinary care and precaution or mere inadvertence or mis¬ 
adventure, but is a recklessness or indifference incompati-l 
ble with a proper regard for human life, as respects! 
whether a person whose negligent act results in the death! 
of another person is guilty of involuntary manslaughter.”! 

In Carlo r. State, 4 Ga. App. 583, 62 S. E. 140, the Geor-j 
gia court held—“ ‘Criminal negligence’ necessarily implies; 
not only knowledge of probable consequences which may! 
result from the use of an instrumentality, but also wilful orj 
wanton disregard of the probable effects thereof on othersj 
likely to be affected thereby.” 

In People v. Briggs, 111 Cal. App. 42, 295 P. 51, 53, thej 
California court held “To constitute ‘criminal negligence ’j 
there must enter into the act some measure of wantonnessj 
or flagrant or reckless disregard of safety of others, or wil-| 
ful indifference.” (Pen. Code Sec. 20.) 

In Cain v. State, 55 Ga. App. 376,190 S. E. 371, the GeorJ 
gia court stated—“Inadvertence or unintentional violation! 
of penal automobile statute not accompanied by reckless-! 
ness and not under circumstances from which probably 
death or injury to others might have been reasonably antici-j 
pated, is not “criminal negligence”. 

Our own Court of Appeals, on a number of occasions,! 
has declared certain acts of Congress as invalid, and void 
for uncertainty, indefiniteness and ambiguity. 

In one of the early cases, Stoutenberg v. Frazier, 16 Appj 
D. C. (1900) 229, the Act of Congress of July 8, 1898, de-i 
daring that “all suspicious persons” could be arrestedj 
and prosecuted as criminals, was declared unconstitutional 
and void. 
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In Czarra v. Medical Supervisors, 25 App. D. C. 443 
(1905), the court declared an Act of Congress void, holding 
that “Unprofessional conduct or dishonorable conduct” is 
not defined by the common law, and the words have no com¬ 
mon or generally accepted signification; and what conduct 
may be of either kind is a matter of opinion only.” 

To the same effect is 

United States v. Capital Traction Co., supra (34 App. 
D. C. 592). 

Hunter v. District of Columbia, supra (47 App. D. C. 
406). 

III. The Negligent Homicide Act of the District of Colum¬ 
bia is Unconstitutional, Being in Violation of the 
Fifth and Sixth Amendments to the United States 
Constitution. 

The Fifth Amendment to the Federal Constitution pro¬ 
vides, among other things, “no person shall be deprived of 
life, liberty, or property, without due process of law.” 

The Sixth Amendment to the Federal Constitution pro¬ 
vides, among other tilings, “in all criminal prosecutions, 
the accused shall enjoy the right to be informed of the 
nature and cause of the accusation.” 

For the purpose of this argument, the respondent will 
consider both amendments together, because they are so in¬ 
terwoven in this discussion as to merit standing together, 
although this argument will be directed mainly to the vio¬ 
lation of the Sixth Amendment. The Sixth Amendment 
guarantees to a defendant the right to be informed of both 
the “nature” and the “cause” of the accusation. 

By the “nature” of the accusation is meant the nature 
of the proceeding, as in the case at bar, an information for 
“negligent homicide”. By the “cause”, is meant the facts 
leading up to the bringing of the proceeding itself. 
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In one of the earliest cases on this subject, United States 
v. Reese, 92 U. S. 214, 23 L. Ed. 563, in which the Supreme j 
Court held the “Enforcement Act” of Kentucky after the| 
passage of the Fifteenth Amendment, to be unconstitu-j 
tional, the Court held: “If the Legislature undertakes to; 
define by statute a new offense, and provides for it’s punish-! 
ment, it should express it’s will in language that need not; 
deceive the common mind. Every man should be able to 
know with certainty when lie is committing a crime. * * * 
It would certainly be dangerous if the legislature could set! 
a net large enough to catch all possible offenders, and leave! 
it to the courts to step inside and say who could be rightfully; 
detained and who should be set at large. This would, to j 
some extent substitute the judicial for the legislative de-j 
partmcnt of the government.” 

To the same effect, is United States v. Simmons, 96 U. S.j 
362, 24 L. Ed. 820. 

i 

In United States v. Cruikshank, 92 U. S. 542, the Su-! 
preme Court, on a similar case, held—“The object of the! 
indictment is, first, to furnish the accused with such a de-j 
scription of the charge against him as will enable him toj 
make his defense, and avail himself of his conviction or! 
acquittal for protection against a further prosecution forj 
the same cause; and, second, to inform the court of the! 
facts alleged, so that it may decide whether they are suffi-! 
cient in law to support a conviction, if one should be had.i 
For this, facts are to be stated, not conclusions of law alone.! 
A crime is made up of acts and intent; and these must be 
set forth in the indictment with reasonable particularity of! 
time, place and circumstances.” 

In United States v. Hess, 124 U. S. 483, it was held thatj 
a count in an indictment under R. S. Sec. 5440, which 
charged that the defendant had devised a scheme to de-j 
fraud divers persons to the grand jurors unknown, which! 
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he intended to carry into effect by the use of the mails, and 
that he had attempted to execute the scheme by receiving 
from the post office a communication from one of liis in¬ 
tended victims, was bad, even after conviction and sentence, 
because it did not state the particulars of the alleged scheme 
to defraud. The Court in that case stated—“The general, 
and, with few exceptions * * * the universal rule, on 

this subject, is, that all the material facts and circumstances 
embraced in the definition of the offense must be stated, or 
the indictment will be defective. Xo essential element of 
the crime can be omitted without destroying the whole plead¬ 
ing. The omission cannot be supplied by intendment or 
implication, and the charge must be made directly, and not 
inferentially, or by way of recital.” 

To the same effect, see 

Pettibone v. United States, 14S U. S. 197, 202, 37 L. Ed. 

419, 422; 

Evans v. United States, 153 U. S. 584, 5S7, 38 L. Ed. 

830, 831. 

Reiterated in Tyner v. United States, 23 App. D. C. 324. 

In International Harvester Co. v. Kentucky, 234 U. S. 216, 
the Supreme Court in 1914 held a Kentucky anti-trust law 
void and unconstitutional which prohibited the agreement 
between manufacturers and others to control the price of 
their equipment and to fix prices in excess of their “real 
value”. Mr. Justice Holmes, in the opinion, stated, ‘‘To 
compel a man to guess what the fair market value of com¬ 
modities manufactured or sold by him would be under other 
than existing conditions, is beyond constitutional limits.” 

The leading case on this subject, in which the criteria was 
enunciated by the Supreme Court just fifteen (15) years ago, 
and has been followed in practically all Federal courts since, 
is the case of Connolly v. General Construction Co., 269 
U. S. 385 (Jan. 4, 1926), in which an Oklahoma statute im- 


I 
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posing severe, cumulative punishments upon contractors j 
with the State who paid their workmen less than the “cur- j 
rent rate of per diem wages in the ‘locality’ where the work 
is performed”, was declared void for uncertainty. 

Mr. Justice Sutherland, writing the opinion of the Court, 
stated, “That the terms of a penal statute creating a new j 
offense, must be sufficiently explicit to inform those who are ' 
subject to it, what conduct on their part will render them | 
liable to its penalties, is a well recognized requirement, ! 
consonant alike with ordinary notions of fair play and the j 
settled rules of law. And a statute which either forbids or ! 
requires the doing of an act in terms so vague that men of j 
common intelligence must necessarily guess at its meaning 
and differ as to its application, violates the first essential ! 
of due process of law.” 

The criteria laid down in the Connally case (supra), was j 
recognized by Mr. Justice Roberts again, in December, 1938, ■ 
in the case of Neblett et al. v. Carpenter, Insurance Com- j 
missioner, et al., 305 U. S. 303. 

On January 9, 1939, in Lamzetta, et al. v. New Jersey, 306 ; 
U. S. 453, the Supreme Court again, speaking through Mr. ; 
Justice Butler, followed the criteria in the Connally case, j 
in an opinion which held that an Act of New Jersey which 
declared “any person not engaged in any lawful occupation, 
known to be a member of any gang consisting of two or more j 
persons, who has been convicted at least three times of being j 
a disorderly person, or who has been convicted of any crime j 
in this or any other State, is declared to be a “gangster” j 

-was repugnant to the due process clause of the Four- i 

teenth Amendment, because of its vagueness and uncer- ! 
tainty. 

In the Fall of 1939, our own Court of Appeals, speaking j 
through Mr. Justice Miller, in the case of Lukens Steel Co. v. j 
Perkins, 70 App. D. C. 357, 358, 107 F. 2d 627, affirmed the | 
criteria in the Connally case on several occasions in his I 
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opinion, in which he reversed the .action of the District Court 
of the District of Columbia which dismissed a complaint 
seeking an injunction against the Secretary of Labor. 
Incidentally, the same word as in the Connallv case, i. e., 
“locality”, was involved in the Lukens case. 

In Bornell Ice c0 Cold Storage Co. v. United States , 32 
FS 470 (note), decided on March 25, 1940, the District 
Court for the Western District of New York again recog¬ 
nized the criteria of the Connallv case, in granting the Gov¬ 
ernment's motion to dismiss a complaint by plaintiff seek¬ 
ing to recover capital stock and excess profits taxes paid 
for the taxable years 1933, 1934 and 1935. 

On April 22,1940, the Ninth Circuit Court of Appeals, in 
Gorin v. United States, 111 Fed. 2d at page 719, again af¬ 
firmed the criteria of the Connallv case, in which a construc¬ 
tion of the National Defense Act was upheld. 

Therefore, it can be seen that when we apply the criteria 
of the Connally case to the Act now under discussion, it is 
obvious that the Negligent Homicide Act of the District of 
Columbia is void for uncertainty, and is repugnant to the 
Fifth and Sixth Amendments to the Federal Constitution. 


TV. The Failure of a Defendant to Demand a Bill of Par¬ 
ticulars Does Not Cure a Defective Information. 

Counsel for the Government contend that the method for 
obtaining fuller information concerning the evidentiary 
details of the Government’s case should consist of a request 
for a bill of particulars. Respondent takes issue with that 
contention. 

Authorities need not be cited for the proposition that a 
motion for a bill of particulars is addressed to the discre¬ 
tion of the trial court. If refused, his discretion cannot be 
reviewed. 

In the Maki case, 245 Mich. 455, on which the Government 
relies, Mr. Justice Fead, in his opinion for reversal, stated 
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as follows: “Nor, if the specification of negligence need not 
be set up in the information, can the accused be assured 
of knowledge of the precise charge by demanding an exami¬ 
nation. (Evidently meaning a preliminary hearing.) It 
is common practice for prosecutors to present only sufficient 
witnesses at the examination to hold the accused and to save 
the telling evidence for the trial. An information in general 
terms would offer an opportunity for grossly unfair ad¬ 
vantage to be taken of the accused through suppression of 
the claims of negligence in the information and on the ex¬ 
amination and their disclosure without warning on the trial. 
Aside from the unfairness of the general information, it is, 
of course, the rule that failure to demand an examination 
does not cure a defective information. The defendant is not 
called upon to act nor to defend himself until he has been 
confronted by a proper charge of a specific offense alleged 
in such a way as to fulfill the constitutional test.” 

The Act itself gives the coroner the power to hold a defend¬ 
ant to bail, oi- commit him to jail for appearance either in 
the District Court of the United States or the Police Court 
of the District of Columbia. 

Although the defendant is under arrest, and obliged to 
be present at the “inquest” at which the testimony is taken 
which may result in his being held, it is common knowledge 
that attorneys for such defendants are merely “tolerated” 
at such an inquest, and have no legal standing while present, 
as they would have in a Court. An attorney is “permitted” 
to ask direct questions of the witnesses, but no cross-exami¬ 
nation is permitted. The investigating officer is allowed to 
give the coroner the result of his investigation, which in¬ 
cludes everything from hearsay evidence to opinion evidence, 
and no objection can be made by any representative of any 
defendant. If the coroner’s jury, on instructions from the 
coroner , renders a verdict whereby the defendant is held, he 
is then required to post bond for his appearance when 
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required, and is charged with Negligent Homicide forthwith, 
the information usually being the same as in the instant 
case. 

The respondent therefore contends, that where a defec¬ 
tive information lias been filed against him, he is under no 
duty to further aggravate matters by requesting a bill of 
particulars. 

V. The Actual History of the Negligent Homicide Act of 
the District of Columbia During Its Enforcement for 
the Past Five Years, Indicates that the Act Itself 
Must be Bad. 

Counsel for the Government states that he has spent con¬ 
siderable time in research of the legislative historv of the 
District of Columbia Negligent Homicide Act. 

Respondent respectfully submits that such a history must 
first be found, before any time in research could possibly be 
spent on same. The fact of the matter is, that this Act was 
passed by Congress, on the recommendation of one of the 
Commissioners of the District of Columbia, who wrote a 
letter to the lion. Mary T. Norton, M. C., who in turn re¬ 
ferred same to Mr. Palmisano, of the House District Com¬ 
mittee. There was no publicity given to this Act prior to 
its enactment, no public hearings were held on same, and 

the “historv” referred to bv the Government consists solelv 
* • *> 

of the House report, by Mr. Palmisano, the Senate report, 
by Mr. King, and a copy of the letter aforementioned writ¬ 
ten by one of the District of Columbia Commissioners. 

Mr. Palmisano’s report mentions—“This statute is the 
same as the Michigan statute which has been declared valid 
by the Supreme Court of the State of Michigan on four 
occasions.” 

Respondent has been unable to find any trace of the “four 
occasions” mentioned in the Michigan decisions, and the 



Government admits that it does not know of any such fourj 
occasions. (Page 30 of Government brief.) 

However, if Congress had read the history of the first 
occasion, i. e .—People v. Maki, 245b Mich. 455, decided in 
1929, Congress would have discovered that the validity olj 
the Michigan statute had been upheld only by presumption] 
by an evenly divided court, four justices being convinced ofj 
its unconstitutionality and four equally sincere judges be^ 
ing of the opposite opinion. It seems only natural that liadj 
Congress known of this split-decision, it would have at-j 
tempted to clarify the District of Columbia Act in its very 
enactment. 

However, the ACTUAL history of the effectiveness of 
this Act is indelibly written in the records of the Policd 
Court of the District of Columbia itself. Since the Act] 
was passed, on June 17, 1935, to March 1,1940, there were a| 
total of one hundred and five (105) cases of Negligent HomiJ 
cide presented to the Police Court. Out of 105 cases, ther<^ 
were onlv twenty-four convictions, or less than 25% of thd 
cases presented, which represented 15 jury verdicts of 
“guilty”, eight pleas of “guilty”, and 1 court verdict olj 
guilty (jury trial having been waived). There were, dur^ 
ing this period of time, thirty-seven “directed” verdicts of 
“not guilty”, thirty-seven “jury” verdicts of “not guilty”,J 
and seven cases were nolle prossed. 

How can it be argued, therefore, that this Act is fulfilling! 
its avowed purpose, i. e.—bridging the gap between thej 
offense of manslaughter and the offense of “reckless driv-| 
ing”. Juries seem to have no hesitanev in convicting de-l 
fendants on the charge of “reckless driving”, nor do the! 
courts, when the evidence justifies a conviction. Can it be 
that this is due to the fact that the term “reckless driving” 
is well understood by courts and juries, as compared to the 
term 11 negligent homicide ’ ’ ? 
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If this question be answered in the affirmative, would it 
not be more feasible to repeal the Negligent Homicide Act 
outright, and increase the penalty on a conviction for “reck¬ 
less driving”? 

These of course are questions to be answered by Con¬ 
gress, upon proper pressure by organized society. 

But it seems apparent to the respondent, that the fore¬ 
going record of the “effectiveness” of this Act in the Dis¬ 
trict of Columbia, is highly questionable. 

Conclusion. 

It is, from the foregoing, the sincere belief of the re¬ 
spondent that this Act is clearly contrary to the expressed 
guaranty in the Fifth and Sixth Amendments to the Con- 
stitution;*that an information drawn in the language of the 
Act, without anything more, is insufficient; and that the 
action, of thf?Malice Court in this case should be sustained 
and affirmed. 

Throughout this brief, reference by citation onlv, has 
been made to a number of equally important cases, with¬ 
out detailing the facts in each of such cases merelv cited. 
This has been purposely done due to the indigency of the 
defendant-in-error, in an effort to minimize the cost of 
printing his brief. 

Earl II. Davis, 

Attorney for Defendant-in-Error. 

1735 14th St., N. W. 

Washington, D. C. 
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